Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


f 


GUSTAVE  RUDLER 
COLLECTION 


1?uc(.lc,'      M. 


I  \ 


«     • 


r'\ 


t 


f  lilt 


CONSTITUTION 

ENGLAND, 

OR 

A^i      ACCOtJNT 

O  F    THE 

ENGLISH   GOVERNMENT  J 

tn  which  it  is  compared^  both  with  the  Republicau^ 
Form  of  Government,  and  the  other 
Monarchies  in  Europe. 

By  J-  L.  DE  LOLME,  Advocate,    . 

Member  of  the  Council  of  the  Two  Hundrbd  in  th# 

Republic  of  Geneva. 

tHE     FOURTH     EDITION^ 
Corrected  and  Enlarged* 


Ponderibitt  libnta  Cmr 


Otid.  Met.  %.  L  Xji 

LONDON, 

printed  for  G.  Robzn8ok>  N^  i5>  Paternofter-Row| 
and  J,  Murray,  N®  3«>  Fleet-ftrect* 

MDCCLXXXIV, 


»    • 


T^. 


%xy.  TS^ 


K     I     N     G. 


SIRE, 

THP  approbation  with  which 
the  Public  have  been  pleaied 
to  tavour  this  Work;^  together  with 
the  i;iature  of  the  fi\bje<5l,  emboldea 
me  to  lay  the  prefent  fourth  and  en- 
larged Edition  of  the  fame  at  youy 
Majefty^s  feet,  both  as  an  homage, 
and  an  exprefliou  of  the  defire  I  en-: 
tertain^  the  Book  may  for  a  few  mi- 
nutes engage  the  attention  of  a 
perfon  of  your  deep  aiwi  extenfive 
knowledge. 

Your  Majefty's  reign  has,  for 
many  years  'paft^  afforded  proofs 
in  more  refpe6ts  than  one,  that, 
though  human  wifdom  may  not  al- 
ways be  able  to  anticipate  difficul- 
ties; yet,  aiJifted  by  fortitude,  it  can 
6 


,     DEDICATION, 

fucceed  in  terminating  them  in  % 
more  favourable  manffer  than  "it 
feeqaed  at  firft  peflible  to  be  expe6^ 
ed,  or  even  in  bringing  them  to  an 
happy  ilTue.  According  to  the  com^ 
jnon  conrfe  of  Nature,  your  Majefty 
]^a3  only  yet  feen  the  lefs  confiderr 
^ble  part  of  the  years  of  which  your 
rdgn  is  to  be  compofe^:  that  th^ 
part  which  now  opens  before  you^: 
Majefty,  may  be  attended  with  a 
degree  of  fatisfa<Stion  proportionate 

to  your  Majefty 's  public  and  private 

< 

virtues,  to  your  difinterefted  go-? 
vemment,  and  religious  regard  fo^; 
your  royal  engagenapnts,  is  the  fon4 
hope  of 

Your  Majefty^ 
Moft  humble  and 

Moft  devoted  Serrant. 
And  thefe  man];  ^cat^ 
SubjeQ  by  Choice^ 
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ADVERTlSEMENTi 


THE    Book   oih  the  Englifli   Confiltutiorij 
of  which   a  new   Edition   is  here   ofFered 
to   the  Public^  was  firft  wHtten  in    French,  and 
J>ublifhed  in  Holland,      Several  perfons  have  afked 
tnc  the  queftion,   how  I  came  to  think  of  treating 
fuch  a  fubjefl  ?    One   of  the  iirfl:  things    in    this  ' 
Country,  that  engages  the  attention  of  a  Stranger 
Inrho  is  in  the  habit  of  obferviiig  the  objedls  beford 
him,   is  the  peculiarity  of  its  Government :  I  had 
Inoreover  been  lately  a  witnefs  of  the  broils  which 
bad  for  fome  time  prevailed   in   the    Republic  in 
which  I  was    born,    and    of   the    revolution    by 
which    they   were    terminated.      Scenes    of    that 
kind^  in  a  State  which,  though  fiziall,  is   indepen- 
dent)  and  contains  within  itfelf  the  principles  of 
its  motions,  had  naturally  given  me  fome  compe* 
tent   infight  into  the  firft  real  principles  of  Go«4 
1r«rnments :  owing  to  this  circumAance,  and  per-« 
haps  alfo  to  fome  moderate  ihare  of  natural  ibl^ 


n  ADVERTISEMENT. 

lities,  I  was  enabled  to  perform  the  taik  I  had  un« 
idertaken,  with  tolerable  fuccefs.  I  was  twenty^ 
feven  years  old  when  I  firft  came  to  this  Country : 
after  having  been  in  it  only  a  year,  I  began  to  write 
my  work,  which  I  publiflied  about  nine  months  af- 
terwards : .  and  I  have  fince  been  furprifed  to  find 
that  I  had  committed  fo  few  errors  of  a  certain  kind: 
I  certainly  was  fortunate  in  avoiding  to  enter  deeply 
into  thofe  articles  with  which  I  was  not  fufficiently 
acquainted. 

The  Book  met  with  rather  a  favourable  recep- 
tion on  the  Continent ;  feveral  fuccefllve  Editions 
having  been  made  of  it.  And  it  alfo  met  here 
with  approbation,  even  from  Men  of  oppofite 
parties ;  which,  in  this  Country,  was  no  fmall 
luck  for  a  Book  on  fyftematical  politics.  Al- 
lowing that  there  was  fome  conne£lion  and  clear- 
nefs,  as  well  as  novelty,  in  the  arguments,  I 
think  the  work  was  of  fome  peculiar  utility,  if 
the  epoch  at  which  it  was  publiihed,  is  confidered^ 
which  was,  though  without  any  defign  from  me^ 
at  the  time  when  the  difputes  with  the  Colonies 
were  beginning  to  take  a  ferious  turn,  both  •  here 
and  in  America.  A  work  which  contained  a  fpe- 
cious,  if  not  thoroughly  true,  confutation  of 
thofe  political  notions  by  the  help  of  which  a 
difunion  of  the  Empire  was  endeavoured  to  be 
promoted  (which  confutation  was  moreover  no- 
ticed  by  Men  in  the  higheft  places)  fhould'have 
procured  to  the  Author  fome  fort  of  real  encpu-* 


Advertisement;      in 

fagement  ;    at   leail  the  publication  of  it  (hould 
not  have  drawn    him  into  any  inconvenient  fttua<« 
tion.     When   my  enlarged   £ngli(h    Edition   y/is 
ready    for   the   prefs^   had  I   acquainted    Minifters 
that  I  was  preparing  to  boil  my  tea  kettle  with  it, 
for  want  of  being  ^ble  conveniently  to  afford  thd 
expence   of  printing  it^  I  do   not   pretend    to   fay 
what  their  anfwer  would   have  been  ;    but  I   am 
firmly  of  opinion,   that,    had   the    like   arguments 
iii    favour    of    the    exifting    Government    of    this 
Country,  againft  republican  principles,  been  fhcwn 
to  Charles   the   Firft,    or  his   Minifters,  at  a  cer- 
tain   period    of   his   reign,    they   "^vould   have  very 
willingly   defrayed    the   expenccs   of    the    publica- 
tion.——In  defeft  of  encouragement  from  Great 
Men  (and   even    from   Bookfellers)  I  had    recourfe 
tb   a  fubfcription  ;    and    my   having    expefted    any 
fuccefs   from   fuch  a  plan,   (hews    that    my  know- 
ledge of  this  Country  was  at  that  time  but  very  in- 
complete (a)^ 

(<»)  In  regard  to  two  Subfcribers  in  particular,  I  was,  I 
confefs,  fadly  difappointed. — Though  all  the  Bookfellers  in 
London  had  at  fir  ft  refufed  to  have  any  thing  to  do  with 
xny  Englifti  Edition  (notwithftanding  the  FrAich  Work  was 
extremely  well  known),  yet,  foon  after  I  had  thought  of  the 
expedient  of  a  Subfcription,  I  found  that  two  of  them,^ 
who  are  both  living,  had  begun  a  tranilation,  on  the  re«^ 
commendation,  as  they  told  me,  of  a  noble  Lord,  whom 
they  named,  who  had,  till  a  few  years  before,  filled  one  of 
the  higheft  offices  under  the  Crown.  I  paid  them  ten 
poand«9  2A  order  to  engage  them  to  drop  thsir  under« 
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ir  ADVERTISEMENT. 

After  mentioning  the  advantages  with  which 
my  Work  has  not  been  favoured,  it  is  however 
juft  I  fhould  give  an  account  of  thofe  by  which  it 
has   been  attended.      In  the  firft  place,  as  is  above 

taking^  aboat  which  I  underilood  they  already  had  been  at 
feme  expcnce.  Had  the  Noble  Lord  in  queftion  fWoured 
sne  with  his  fubrcription,  I  woald  have  celebrated  the 
generoiity  and  munificeiice  of  my  Patron  -,  but  as  he  did  not 
think  proper  fo  to  do,  I  (hall  only  obferve  that  his  recom- 
mending my  Work  to  a  Bookfeller,  coft  me  ten  pounds. 

At  the  time  the  above  fubfcription  for  my  Englifh  Edi- 
tion was  advertiling,  a  copy  of  the  French  Work  was 
aiked  of  me  for  a  Noble  Earl,  then  invefled  with  a  high 
office  iu  the  State ;  none  being  at  that  time  to  be  found 
at  any  Bookfeller's  in  London.  I  gave  the  only  copy 
I  had  (the  confequence  was,  that  I  was  obliged  to  borrow 
one>  to  make  my  Englifh  Edition  from) ;  and  I  added,  that 
I  hoped  his  Lordihip  would  honour  me  with  his  fubfcrip- 
tion. However,  my  hopes  were  here  again  confounded. 
As  a  gentleman,  who  continues  to  fill  an  important  ofRce 
under  the  Crown,  accidentally  informed  me  abont  a 
year  afterwards,  that  the  Noble  Lord  here  alluded  to^^ 
had  lent  him  my  French  work,  I  had  no  doubt  left  that 
the  copy  I  had  delivered,  had  reached  his  Lordihip'§  hand; 
I  therefore  prefumed  to  remind  him  by  a  letter,  that  the 
Book  in  queftion  had  never  been  paid  for ;  at  the  fame  time 
apologizing  for  fuch  liberty  from  the  circumftances  in  which 
my  late  Englifh  Edition  had  been  jpubliihed»  which  did  not 
allow  me  to  lofe  one  copy.  I  muSt  do  his  Lordihip  (who 
is  moreover  a  Knight  of  the  Garter)  the  juftice  to  acknow- 
ledge, that,  no  later  than  a  week  afterwards,  he  fent  twa 
kalf-crowns  for  me  to  a  Bookfeller's  in  Fleet^fireet.  A 
Lady  brought  them  in  a  coach>  who  took  a  receipt.  As  ihc 
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ADVERTISEMENT.  » 

jkid,    Men    of   high    rank   have    condefcended    to 
give    their    approbation    to   it  ;    and   I   take   this 
opportunity  of  returning   them   my   moil   humble 
acknowledgments.      In    the    fecond     place,    after 
the   diiEculcies   by   which   the  publication   of   the 
Book  had   been  attended   and  fillowed^   were  over- 
come, I    b^gan    to  (hare   with   Bookfellers   in   the 
profits    arifing   from  the  fale  of  it.      Thefe  profifi 
I  indeed  thought   to  be   but  fcanty  and  flow :   but 
then  I  confidered  this  was  no  more  than  the  com* 
mon   complaint  made    by  every   Trader  in  regard 
to    his    gain,    as    well    as    by    every   Great    Man 
in    regard    to    his    emoluments   and   his    penfions. 
After   a   courfe   of  fome    years,    the    net    balance 
formed  by  the   profits   in   queftion,   amounted  to  ft 
certain   fum,    proportioned   to   the    bignefs  of  the 
performance.     And,    in  fine,   I   mufl   add    to   the 
account  of  the  many  favours  I  have   received,  that 
I  was  allowed  to  carry  on  the  above  bufinefs  of  fell- 
ing my  book,  without  any  obje£lion  being  formed 

was,  by  the  Bookfeller's  account/  a  fine  Lady,  though  not 
a  Peerefs,  it  gave  much  concern  that  I  wais  not  prefent  to 
deliver  the  receipt  to  her  myfelf. 

At  the  fame  time  I  piention  the  noble  Earl's  great  punc- 
tuality, I  think  1  may  be.  allowed  to  fay  a  word  of  my  own 
merits.  I  waited,  before  I  prefumed  to  trouble  his  Lord- 
ihip,  till  I  was  inforined  that  a  penfion  of  four  thoafand 
pounds  was  fettled  upon  him  (I  could  have  wifhed  much 
sny  own  Creditors,  had,  about  that  time,  (hewn  the  likp 
tendernefs  to  me),  and  \  ijabreover  gave  him  time  to  receive 
the  firft  quaM:ter. 
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againft  me  from  my  not  having  ferved  a  regular 
apprenticefliip,  and  without  being  molefled  by  the 
Inquifition.—--— -Several  Authors  have  chofen  to 
relate,  in  Writings  publiflied  after  death,  tha 
perfonal  advantages  by  which  their  performances 
had  been  followed:  as  for  me,  I  have  thought 
ctherwife;  and,  fearing  that  during  the  latter  part 
of  my  life  I  may  be  otherwife  engaged,  I  have  pre- 
ferred to  write  now  the  account  of  my  fucceffes 
in  this  Country,  and  to  fee  it  printed  while  I  am 
yet  living. 

I  fhall  add  to  the  above  narrative  (whatever  the 
Reader  may  be  pleafed  to  think  of  it)  a  few  obfer-; 
yations  of  rather  a  more  ferious  kind,  for  the  fake 
of  thqfe  perfons  who,  judging  themfelves  to  be  pof^ 
fefled  of  abilities,  find  they  are  iiegle£led  by  thofe 
having  it  in  their  power  to  do  them  occafional  fer- 
yices^  and  fufFer  themfelves  to  be  mortified  by  it. 
To  hope  that  Men  will  in  earned  affift  in  fetting 
forth  the  mental  qualifications  of  others,  is  an  ex* 
pedlation  which,  generally  fpeaking^  muft  needs  be 
llifappointed.  To  procure  one's  notions  and  opi- 
nions to  be  attended  to,  and  approved,  by  the  circle 
of  one?s  acquaintance,  is  the  univerfal  wifli  of 
Mankind.  To  diffufe  ihefe  notions  farther,  to  nu- 
merous parts  of  the  Public,  by  means  of  the  prefs  or 
by  other^,  becomes  an  objefb  of  real  ambition  :  nor 
is  this  ambition  always  proportioned  to  the  real  abi- 
Jities  of  thofe  wjio  feel  it;  very  far  from  it.  When  . 
the  approbation  of  Mankind  is  in  queilion^  all  per* 
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fons,  whatever  their  difFerenf  ranks  may  be,  con«« 
fider  theixlfelves  as  being  engaged  in  the  fame  ca- 
reer :  they  look  upon  themfelves  as  being  candi- 
dates for  the  very  fame  kind  of  advantage :  high 
and  low,  all  are  in  that  refpe£t  in  a  ftate  of  pri- 
maeval equality ;  nor  are  thofe  who  are  likely  to 
obtain  fome  prize,  to  expedl  much  favour  from  the 
others. 

This  deiire  of  having  their  ideas  communicated 
to,  and  approved  by,  the  Public,  was  very  preva- 
lent among  the  Great  Men  of  the  Roman  Com« 
monwealth,  and  afterwards  with  the  Roman  Em- 
perors ;  however  imperfe£):  the  means  of  obtaining 
thefe  ends  might  be  in  thofe  days,  compared  with 
thofe  which  are  ufed  in  our's.  The  fame  defire  has 
been  equally  remarkable  among  modern  European 
Kings,  not  to  fpeak  of  other  parts  of  the  World  j 
and  a  long  catalogue  of  Royal  Authors  may  be  pro- 
duced. Minifters,  efpecially  after  having  loft  their 
places,  have  fhewn  no  lefs  inclination  than  their 
Mafters,  to  convince  Mankind  of  the  reality  of 
their  knowledge.  Noble  Perfons  of  all  denomina- 
tions, have  increafed  the  catalogue.  And  to 
fpeak  of  the  Country  in  which  we  are,  there  is 
it  feems  no  good  reafon  to  make  any  exception  in 
regard  to  it ;  and  Great  Men  in  it,  or  in  general 
thofe  who  are  at  the  head  of  the  People,  are  we 
find  fuificiently  anxious  about  the  fuccefs  of  their 
Speeches,  or  of  the  printed  performances  which  they 
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fometimcs  condefcpnd  to  lay  before  the  Pyblic  j 
per  has  it  been  every  Great  Man  wifhing  that  9 
poinplimcnt  might  be  paid  to  his  perfonal  knowledge, 
fhzt  has  ventured  to  give  fuch  lafting  fpecipiens. 


»■ 


Several  additions  were  made  to  this  Work,  at 
%ht  time  I  gave  the  firft  Englifli  Edition  of  it.  Be- 
fides  a  more  accurate  divifion  of  the  chapters,  fe« 
veral  new  notes  and  paragraphs  were  infcrted  iq 
it;  for  inAance  in  the  nth  chapter  of  the  2d  Book) 
and  three  new  chapters,  the  15th,  i6th,  and  17th, 
amounting  to  about  ninety  pages,  were  added  to 
the  fame  Book.  Thefe  three  additional  chapters, 
never  having  been  written  by  me  in  French,  have 
been  inferted  in  the  third  Edition  made  at  Arnfter- 
fdam,  translated  by  a  perfon  whom  the  Dutch  Book* 
feller  employed  for  that  purpofe:  as  I  never  had  an 
opportunity  to  perufe  a  copy  of  that  Edition,  | 
pannot  fay  how  welt  the  Tranflator  has  performec) 
bis  taflc.  Haying  now  parted  with  the  copy-right 
of  the  Book,  I  have  farther  added  four  new  chapters 
to  it  (10,  u,  6.  I.  19,  20,  B.  II.)  byway  of  taking 
ft  6nal  leave  of  it;  and  in  order  the  more  com* 
pletely  to  efFeft  this,  I  may  perhaps,  give,  in  a  few 
fnonths,  a  French  Edition  of  the  fame  (which  I 
cannot  tell  why  I  have  not  done  fooner)  in  which 
all  the  above  mentioned  additions,  translated  by 
piyklf^  (hall  }^p  jnferted^ 
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In  one  of  the  former  additional  Chapters  (the 
17th,  B.  II.)  mention  is  made  of  a  peculiar  cir« 
f  umftance  attending  the  Englifh  Government,  con* 
fidered  as  a  Monarchy,  which  is  the  folidity  of  the 
power  of  the  Crown.  As  one  proof  of  this  pecu-* 
liar  folidity,  it  is  remarked,  in  that  Chapter,  that 
all  the  Monarchs  who  ever  exifted,  in  any  part 
of  the  Woild,  were  never  able  to  maintain  their 
ground  againft  certain  powerful  fubje£ts  (or  ^ 
combination  of  them)  without  the  aiSftance  of  re* 
gular  forces  at  their  conftant  command  ;  whereas  it 
i$  evident  that  the  power  of  the  Crown,  in  Eng- 
land, is  not  at  this  day  fupported  by  fuch  means  | 
|ior  even  had  the  Englilh  Kings  a  guard  of  more 
than  a  few  fcores  of  Men,  when  their  power^  and 
the  exertions  they  at  times  made  of  it,  were  equal 
to  what  has  ever  been  related  of  the  mod:  abfolute 
^oman  Emperors, 

Thecaufe  of  this  peculiarity  in  the  £ngli(h  Go>* 
yernment  is  faid  in  the  fame  Chapter,  to  lie  in  tho 
circumftance  of  the  great  or  powerful  Men,  in  Eng- 
land,  being  divided   into  two    diftin£l  Aflemblies 
and  at  the  fame  time,  in  the  principles  on  which 
fuch  divifion  is  formed.      To  attempt  to  give  a  de* 
monftration  of  this  afTertion  otherwife  than  by  fa£ls 
(as  is  done  in  the  Chapter  here  alluded  to)  would 
lead  into  difficulties  which  the  reader  is  little  aware 
of.      In  general,  the  Science  of  Politics,  confidered 
fis  an  Ma£i^  Sciince,  that  is  to  fay,  as  a  Science  capa« 
ble  of  adiual  demoaftration,  is  infinitely  deeper  than 
f))e  feader  fo  mi^ch  perhaps  as  fufpefls.    The  know- 
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ledge  of  Man^  on  which  fuch  a  Science^  with  its 
preliminary  axioms  and  definitions^  is  to  be  ground- 
ed, has  hitherto  remained  furprifingly  imperfe£l : 
as  one  inftance,  how  little  Man  is  known  to  him- 
felf,  it  might  be  mentioned  that  no  tolerable  ex-* 
planation  of  that  continual  human  phaenomenon, 
laughter,  has  been  given,  as  yet ;  and  the  power^ 
ful,  complicate,  fenfation  which  each  fex  produces 
in  the  other,  flill  remains  an  equally  inexplicable 
inyftery. 

To  conclude  the  above  djgrefHon  (which  may  do 
very  well  for  a  Preface)  I  fball  only  add,  jthat  thofe 
Speculators  who  will  amufe  themfelves  in  feeking 
for  the  demonjlration  of  the  political  Theorem  above 
cxprefled,  will  thereby  be  led  through  a  field  of 
obfervations  which  they  will  at  firft  little  expe£l ; 
and  in  their  way  towards  attaining  fuch  demonflra- 
tion,  will  find  the  Science,  commonly  called  Me- 
taphyfics,  to  be  at  beft  but  a  very  fuperficial 
one,  and  that  the  Mathematics,  or  at  l^aft  the 
mathematical  reafonings  hitherto  ufed  by  Men, 
are  not  fo  completely  free  from  error  as  has  been 
thought  (fl). 

{a)  Certain  errors  that  are  not  difbovered,  are  in  feve-f 
ral  cafes,  compenfated  by  others,  which  are  equally  an- 
perceived. 

Continuing  to  avail  myfelf  of  the  indulgence  an  Au- 
thor )ias  a  right  to  claiiii  in  a  Prefi^ce^  I  iball  mention,  as 
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Out  of  the  four  Chapters  adJeJ  to  the  prefent 
Edition,  two  (the  loth  and  iitb,  B.  1.)  contain 
^mong  other  things,  a  kw  flridures  on  the  Courts 
pf  Equity;  in  which  I  wiih  it  may  be  found  I 
have  not  been  miftaken  :  of  the  two  otherSi  the  one 
(igthy  B.  II.)  contains  a  few  obfervations  on  the 
attempts  that  may  in  different  circumftances  be 
made,  to  fet  new  limits  on  the  authority  of  the 
Crown  ;  and  in  the  20th^  a  few  general  thoughts 
are  introduced  on  the  right  of  taxation,  and  on  the 
claim  of  the  American  Colonies  in  that  refpefb. 
Any  farther  obfervations  I  may  hereafter  make  on 
the  Englifh  Government,  fuch  as  comparing  it 
with  the  other  Governments  of  Europe,  and  exa-^ 
pining  what  difference  in  the  manners  of  the  inha- 
bitants, of  this  Country  may  have  refulted  from  it, 
rhuft  come  in  a  new  Work,  if  I  ever  undertake  to 
treat  thefe  fubjedls.  In  regard  to  the  American  dis- 
putes, what  I  may  hereafter  write  on  that  account, 
will  be  introduced  in  a  Work  which  I  may  at  fome. 
future  time  publifli,  under  the  title  of  Hijioire  di 
George  Troisy  Roi  cTAngleterrCy  or,  perhaps,  of  ////^ 
toire  d' AngUterre^   depuis  I'annee  1765  (that  in  which 

a  farther  explanation  of  the  peculiarity  in  the  Englifh  Go- 
vernment above  alluded  to,  and  which  is  again  touched 
ppon  in  the  poftfcript  to  this  Advertifement,  that  a  Go- 
vernment may  be  confidered  as  a  great  Ballet  or  Dance, 
in  which,  the  fame  as  in  other  Ballets,  every  thing  de- 
pends on  the  difpofitian  of  the  figures. 
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the  American  Stamp  duty  was  IsLid)  ju/qu/s  a  ranne^ 
Ijg^,-.  meaning  that  in  which  an  end  ihali  be  put  to 
the  prefent  contcfls.  {a)^ 
Nov,  178  !• 

POSTSCRIPT. 

Nt)twithftanding  the  intention  above  exprefled,  of 
snaking  no  additions  to  the  prefent  Work^  I  have 
found  it  neceflary,  in  the  prefent  new  Edition,  to 
render  foraewhat  more  complete  the  xviith  Chapter, 
B,  II.  p.  387.  On  the  peculiar  foundations  of  thi  Eng^ 
lijh  Monarchy^  as  a  Monarchy^  as  I  found  its  ten- 
jdency  not  to  be  very  well  underflood  j  and  in  fa£t, 
that  Chapter  contained  little  more  than  hints  on  the 
fubjed  mentioned  in  it :  the  tafk,  in  the  courfe  of 
writing,  has  increafed  beyond  my  expe<Station,  and 
has  fwelled  the  Chapter  to  about  fixty  pages  beyond 
what  it  was  in  the  former  Edition,  fo  as  almoft  to 
make  it  a  kind  of  a  feparate  Book  by  itfelf.  The 
reader  will  now  find  in  it  feveral  remarkable  new  in<« 
fiances  to  prove  the  fail  of  the  peculiar  JIability  of 
jtbe  executive  power  of  the  Britifh  Crown ;  and 
efpecialiy  a  much  more  complete  delineation  of  the 
advantages  that  refult  from  this  {lability  in  favour  of 
public  liberty  [a). 

(a)  A  certain  Book  written  in  French,  on  the  fubjeft 
of  the  American  difputes,  was,  I  have  been  told^  lately 
attributed  to  me,  in  which  I  had  no  ihare. 

/aj  For  the  fake  of  thofe  Readers  who  like  exaflly  tp 
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Thefe  advantages  may  be  enumerated  as  fol« 
Jbws.  I*  The  numerous  reftraints  the  governing 
authority  is  able  to  bear,  and  extenfive  freedom  it 
can  afford  to  allow  the  Subjed,  at  its  expence. 
II.  The  liberty  of  fpeaking  and  writing,  carried  to 
the  great  extent  it  is  in  England.  III.  The  un- 
bounded freedom  of  the  Debates  in  the  Legiflature. 
IV,  The  power  to  bear  the  conftant  union  of  all 
orders  of  Subjeds  againft  its  prerogative,  V.  The 
freedom  allowed  to  all  individuals  to  take  an  afliye 
part  in  Government  concerns.  VI,  The  ftridl  im- 
partiality with  which  Juftice  is  dealt  to  all  Sub* 
je£bs,  without  any  refpeA  whatever  of  perfons. 
VII.  The  lenity  of  the  criminal  law,  both  in  re- 
gard to  the  mildnefs  of  punifliments,  and  the  fire- 
quent  remitting  of  them,  VIII.  The  llriS  compli- 
ance of  the  governing  Authority  with  the  letter  of  the 
law.  IX.  The  needleiTnefs  of  an  armed  force  to  fup* 
port  itfelf  by,  and  as  a  confequence,  the  fingular  fub* 
jcflion  of  the  Military  to  the  Civil  power. 

The  above  mentioned  advantages  are  peculiar  to 
the  £ng]ifh  Government.  To  attempt  to  imitate 
them,  or  transfer  them  into  other  Countries,  with 
that  degree  of  extent   to  which  they  are  carried 

know  in  what  one  Edition  of  a  Book  difi^ers  from  another* 
I  (hall  mention,  that  five  new  pages  have  alfo  been  added 
irt  the  xviiith  Chapter,  viz.  page  482  — 486,  tefides  a  few 
ihort  notes  in  the  coarfe  of  the  Work :  for  inllance  in 
page  140,  384,  &e« 
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in  England,  without  at  the  fame  time  transferring^ 
the  whole  Order  and  conjun&ion  of  circumftances^ 
in  the  Englifli  Government,  would  prove  unfuccefs- 
ful  attempts.      Several    articles   of  Englifh  liberty 
already  appear  impra£licable   to  be  prefervcd  in  the 
new  American  Commonwealths,      The  Iriih   Na- 
tion have  of  late  fucceeded  to  imitate  feveral  very 
important  regulations  in  the  Englifh  Government^ 
and   are   very   defirous    to   render    the  afHmilation 
complete :   yet,   it  is  poflible,  they  will  find   many 
inconveniencies    to    arife    from    their    endeavours, 
which  do  not  take  place  in  England,  notwithftand- 
ing  the  very  great  general  flmilarity  of  circumflances 
in  the  two  kingdoms  in  many  refpe£ls,   and  even 
alfo,  we  might  add,  notwithftanding  the  refpedable 
power  and  weight  the  Crown  derives  from  its  Bri-« 
tiih  dominions,  both  for  defending  its  prerogative  in 
Ireland,  and  preventing  anarchy.    I  fay,  the  fimila- 
rity  in  many  refpe^s  between  the  two  kingdoms  j  for 
this  refemblance  may  perhaps  fail  in  regard  to  fome 
important  points  :   however,  this  is  a  fubje£l  about 
which  I  Ihall   not   attempt  to  fay  any  thing,   not 
having  the  necelTary  information. 

The  lafl  Chapter  in  the  Work,  concerning  th«^ 
nature  of  the  Divijions  thai  take  place  in  thif  Coun- 
try^ I  have  left  in  every  Englifh  Edition  as  I  wrote 
it  at  firfl  in  French.  With  refpcft  to  the  exadt 
manner  of  the  Debates  in  Parliament,  mentioned  in 
that  Chapter,  I  fbould  not  be  able  to  fay  more  at  pre- 
fent  than  I  was  at  that  time,  as  i  never  had  an  oppor-- 
tunity  to  hear  the  Debates  in  either  Houfe«     In  re« 
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gard  to  the  Divlfions  in  general  to  which  the  fpirit 
of  party  gives  xik,  I  did  perhaps  the  bulk  of  tho 
People  fomewhat  more  honour  than  they  really  de* 
ferve,  when  I  reprefented  them  as  being  free  from 
any  violent  difpofitions  in  that  refped  :   I  have  fioce 
found,  that,  like  the  bulk  of  Mankind  in  all  Coun- 
tries, they  fuiFer  themfelves  to  be  influenced  by  vehe- 
ment prepoiTeffions  for  this  or  that  fide  of  public 
^ueilions,  commonly  in  proportion  as  their  know* 
ledge  of  the  fubjeds,  is  imperfpS,      It  is  however 
a  fa&)  that  their  political  prepoiTeffions  and   party 
fpirit    are    not    produ£live    in    this    Country,    of 
thofe    dangerous    confequences    which    might    be 
feared  from  the  warmth  with  which  they  are  fome- 
times  manifefted.      But  this  fubjedt,  or  in  general 
the  fubjed  of  the  political  quarrels  and  divifions  in 
this  Country,  is  not  an  article  one  may  venture  to 
meddle  with  in  a  fingle  Chapter  ;  I  have  therefore 
let  this  fubfift,  without  touching  it. 

I  Ihall  however  obferve,  before  I  conclude,  that 
there  is  an  accidental  circumfiance  in  the  Engliih 
Government,  which  prevents  the  party  fpirit  by 
which  the  Public  are  ufually  influenced,  from  pro- 
ducing thofe  lafting  and  rancorous  divifions  in  the 
Community,  which  have  peftered  fo  many  other  free 
States,  making, of  the  fame  Nation  as  it  were  two 
diftinA  People,  in  a  kind  of  conftant  warfare  with 
each'  other.  The  circumilance  1  mean,  is,  the 
frequent  reconciliations  (commonly  to  quarrel  agaia 
afterwards)  that  take  place  between  the  Leaders 
of  parties,  by  which  the  moil  violent  and  ignorant 
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Clafs  of  dicir  partisans  are  bemldcred,  and  made  tti 
lofe  the  fcent.  By  the  frequent  coalitions  between 
fFbig  and  Tl^ry  Leaders^  even  that  party  diftindion^ 
the  moft  famous  in  the  EngliOi  Hiftory,  has  now  be- 
come ufelefs:  the  meaning  of  the  words  has  thereby 
been  rendered  fo  perplexed  that  nobody  can  any  longer 
give  a  tolerable  definition  of  them;  and  thofe  per^ 
fons  who  now  and  then  aim  at  gaining  popularity 
by  claiming  the  merit  of  belonging  to  either  party^ 
are  fcarcely  underftood.  The  late  Coalition  between 
two  certain  Leaders  has  done  away  and  prevented 
from  fettling,  that  violent  party  fpirit  to  which  the 
adminiftration  of  Lord  Bute  had  given  rifb,  and 
which  the  American  difputes  had  carried  ftill  far- 
ther. Though  this  Coalition  has  met  with  much 
obloquy,  I  take  the  liberty  to  rank  myfelf  in  the 
number  of  its  advocates,  fo  far  as  the  circumftancc 
here  mentioned. 

Maj^  1784. 
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INTRODUCTION. 

THE  fpirit  of  Philofophy  which  pe- 
culiarly diftinguiihes  the  prefent  age^ 
after  having  correfted  a  number  of 
errors  fatal  to  Society,  feems  now  to  be  direct- 
ed towards  the  principles  of  Society  itfelf ;  and 
we  fee  prejudices  vanifli,  which  are  difficult  to 
overcontie,  in  proportion  as  it  is  dangerous  to 
attack  them  (a).    This  rifing  freedom  of  fen- 

(a)  As  every  popular  notion  which  may  contribute 
to  the  fapport  of  an  arbitrary  Government,  is  at  all  times 
vigilantly  protected  by  the  whole  ftrength  of  it»  political 
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timent,  the  neceflary  forerunner  of  political 
freedom,  led  me  to  imagine  that  it  would  not 
be  unacceptable  to  the  Public,  to  be  made  ac- 
quainted with  the  prkuapies  of  a  Conftitution 
on  which  the  eye  of  curiofity  feems  now  to  be 
vjaiv^zUy  turned;  and  yi^hich^  .though  cele- 
brated  as  a  model  of  perfedion,  is  ytt  btJt 

little  known  to  its  admirers. 
» 

I  am  aware  that  it  wiD  be  deemed  prefump- 
tuous  in  a  Man  who  has  paffed  the  greatefl  part 
q(  his  4ife  out  i>f  England,  to  attempt 'a  de- 
"  Hneation  of  the  Englifii  Government ;  a  fyf— 
tem  which  is  fuppofed  to  be  fo  complicated 
as  not  to ,  be  upder ftpod,  or  developed,  but 
by  thofe  who  have  been  initiated  *  in  the  myf- 
teriescif  it  from  thcit  inf;^cy. 

But^  thofugb  a  forf^ner  ii^  Ei^lai^d,  yet^  as 
a  native  of  a  free  Country,  |  ai^  im>  ftraager 
to  thofe  circiimftaaces  which  conAitute  or  cha-> 
raderife  liberty.  Even  th^e  grwt  difpfQp<>rr 
tion  between  the  Republic  of   which  I  s^o 

r    '•       .  .  .  , 

prcjadicei  i^^  laft  ^4\h  if^rqr,  fhaken  oSby^  NaUpa 
fubje£led  to  fuch  a  Government.  A  great  change  in  this 
n/ped*  how4¥Qr»  h«t  of  late  taken  plac^  io  France, 
where  tbip  bo^V  v^as  6rfk  pi)bli/hed,  and  opinions  are  nov/ 
dHcuflbd  there,  aod  tef  ets  avowed,  which,  in  the  time  of 
Lewis  the  Fourteenth,  would  have  appeared  downright 
bUfphemy :    it  is  to  this  an  alluiion  is  made  above. 


6  i>\eihber>  and  in  which  I  formed  my  prin- 
cijples,  and  the  Britilh  Empire,  has  perhapsi 
t>aly  co&tribui:ed  to  facilitate  my  political  in- 
quiriesw 

As  the  Mathematician^  the  better  to  difcover 
the  propdrtions  he  inveftigates,  begins  with 
freeing  hi^eqaation  from  co^cientSy  or  fuch  other 
quantities  as  only  petplei  without  properly 
conjftituting  it,-*-fo  it  may  be  advantageous  to 
the  inquirer  after  the  caufes  that  produce  the 
cquiiibriitmof  a  government,  to  have  prwioufly 
ftudied  them,  diiengaged  from  the  apparatus 
of  fleets,  armies,  foreign  trade,  diftant  aQ4 
extensive  dominions,  in  a  word  from  all  tboff 
brilliant  circumftances  which  fo  greatly  ^fk^ 
the  external  appearance  of  a  powerful  Society^ 
but  have  no  efiential  connexion  with  the  real 
principles  of  iu 

It  i$  ypoQ  the  paflio&s  of  Mankind,  that  U 
upon  caufes  whiph  are  unalterable,  that  the  ac- 
tion of  the  various  parts  of  a  State  depends. 
The  machine  may  vary  as  to  its  dimcnfions, 
but  its  movement  and  ading  fprings  ftill  re- 
main intrinfically  the  fame ;  and  that  time  can- 
not be  confidered  as  loft,  which  has  been  fpent 
in  feeing  them  adt  and  move  in  a  narrower 
t:ircle. 
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One  other  confideration  I  will  fuggefl,  which 
is,  that  the  very  circumftance  of  being  a  fo- 
reigner, may  of  itfelf  be  attended,  in  this  cafe, 
with  a  degree  of  advantage.      The  Engliih 
themfelves  (the  obfervation  cannot  give  them 
any  offence)  having  their  eyes  open,  as  I  may 
lay,  upon  their  liberty,  from  their  firft  en- 
trance, into  life,  are  perhaps  too  much  fami. 
liarifed  with  its  enjoyment,  to  enquire,  with 
real  concern,  into  its  caufes.  Having  acquired 
pra&ical  notions  of  their  goverhment,  long  be- 
fore they  have  meditated  on  it,  and  thefc  no- 
tions being  flowly  and  gradually  imbibed,  they 
at  length  behold  it  without  any  high  degree  of 
fenfibility ;   and  they  feem  to  me,  in  this  re- 
fpe<9:,  to  be  like  the  rcclufe  inhabitant  of  a  pa- 
lace, who  is  perhaps  in  the  worft  fituation  for 
attaining  a  complete  idea  of  the  whole,  and  ne- 
ver experienced  the  ftriking  cffedJ;  of  its  exter- 
nal ftrudture  and  elevation  ;  or,  if  you  pleafe, 
like  a  Man  who,  having  always  had  a  beauti- 
ful and  extenfive  fcene  before  his  eyes,  con- 
tinues for  ever  to  view  it  with  indifference. 

But  a  ftranger,  beholding  at  once  the  vari- 
ous parts  of  a  Conftitution  difplayed  before 
him,  which,  at  the  fame  time  that  it  carrids 
liberty  to  its  height,  has  guarded  againft  in 
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conveniences  feemingly  inevitable,  beholding 
in  ihort  thofe  things  carried  into  execution, 
which  he  had  ever  regarded  as  moredefirable 
than  poffible,  he  is  (truck  with  a  kind  of  ad- 
miration ;  and  it  is  neceffary  to  be  thus  ftrongly 
afFe&ed  by  objefts,  to  be  enabled  to  reach  the 
general  principle  which  governs  them. 

Not  that  I  mean  to  infinuate  that  X  have  pe- 
netrated with  more  acutenefs  into  the  Confti- 
tution  of  England  than  others ;  my  only  de- 
fign  in  the  above  obfervations,  was  to  obviate 
an  unfavourable,  though  natural,  prepoffeffion ; 
and  if,  either  in  treating  of  the  caufes  which 
originally  produced  the  Englifh  liberty,  or  of 
thofe  by  which  it  continues  to  be  maintained, 
my  obfervations  ftiould  be  found  new  or  fingu* 
lar,  I  hope  the  Englilh  reader  will  not  condemn 
them,  but  where  they  Ihall  be  found  incon- 
fiftent  with  Hiftory,  or  with  daily  experience. 
Of  readers  in  general  I  alfo  requeft,  that 
they  will  not  judge  of  the  principles  I  ihall 
lay  down,  but  from  their  relation  to  thofe  of 
human  nature  :  a  confideration* which  is  almoft 
the  only  one  effential,  and  haai  been  hitherto 
too  much  negledted  by  the  Writeys  on  the  fub^ 
jeft  of  government. 
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CHAP,    I. 

ddujis  ef  the  Uherty  of  the  Enghjb  ifatim^-^ 
^eafons  0f  the  dtferenct  between  the  Govern^ 
Ptent  of  England^  and  that  of  Frcfnce^  —  In 
England,  the  great  power  of  the  Crown,^  under 
the  Norman  kings,  created  an  union  between  the 
Nobility  and  the  People. 

WHEN  the  Romans,  attacked  on  all 
fides  by  the  Barbarians,  were  reduced 
to  the  neceffity  of  defending  the  centre  of  their 
Empire,  t]iey  abandoned  Great  Britain  as  well 
as  feveral  other  of  their  diftant  provinces, 
The  liland,  thus  left  to  itfelf,  became  a  prey 
to  the  Nations  inhabiting  the  fliores  of  the 
Baltic ;  who,  having  firft  deitiroyed  the  ancient! 
inhabitants,  and  for  a  long  time  reciprocally 
annoyed  each  other,  eflablilhed  feveral  Sove* 
reigntics  in  the  fquthern  part  of  the  Illand,  af- 
terwards called  England,  which  at  length  were 
united,  under  Egbert,  into  one  Kingdom. 

Th^  fucceffors  of  this  Prince,  denominated 
the  Anglo-Saxon  Princes,  among  whom  Alfred 
the  Great  and  Edward  the  Confeflbr  are  particu-s 
larl/  celebrated,  reigned  for  about  two  hundred 
years  j  but,  though  our  knowledge  of  the  prii)- 
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dpal  er^rttti  of  thts  early  period  of  the  Engliih 
Hiftoiy  is  in  fomc  degree  exsL&,  ye*  we  have 
but  vague  and  uncertain  account^  of  the  nature 
of  the  Oovernmeiut  whigh  thofe  NatioM  kv^ 
rrpduccd. 

It  appears  to  haVe  had  little  more  affinity^ 
-with  the  prefent  Conftitution,  than  the  general 
relation,  commoii  indeed  to  all  the  Govern* 
merts  eftabliflied  by  the  Northern  Nations, 
that  of  having  a  King  and  a  Body  of  *Nobi* 
lity ;  and  the  ancient  Saxon  Government  1$ 
**  left  us  in  ftory  (to  ufe  the  expreffions  of 
**  Sir  William  Temple  on  the  fubjed;)  but  like 
*f  fo  many  antique,  broken,  or  defaced  pic- 
^^  tures,  which  may  ftill  reprefent  fomethmg 
**  of  the  cuftoms  and  fafliioris  of  thofe  ages, 
**  though  little  of  the  true  lines,  proportions, 
**  or  refemblaince  fa)^'* 

It  is  at  the  era  of  the  Conqueft,  that  we  are 
to  look  for  the  r6al*  foundation  of  the  Englifh 
Coaftitution,  From  that  period,  fays  Spelman, 
novu^  fe^orum  nafcitur  ordo^  (b)  William  of  Nor- 
mandy, ha^^ing  defeated  I^oldy  and  made 

(a)  See  hfs  InttoAiftioti  to  the  Hift^ry  of  England. 

(b) ,  See  Spelman,    Of  ParUutmnts, -^It  faa»  been  a 

*  fiivoarite  thefis  with  ittany  Writers,  to  prctcnd^  tliat  the 

Sajpon  'Govcrnmcflt'  was,  at  the  time  of  the  CoitqciefV,  by 
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himfelf  mafter  of  the  Crown^  fubverted  the 
ancient  fabric  of  the  Saxon  Legiflation :  he 

no  meaiit  fubyerted;  that  William  of  Normandy  le* 
gaily  acceded  to  the  Throne,  and  confeqaently  to  the  en- 
gagements, of  the  Saxon  Kings  i  and  much  argument  haa 
in  particular  been  employed  with  regard  to  the  word  Con^ 
qutft^  which,  it  has  been  faid,  in  the  feudal  fenfe  only  meant 
acqmfitivn,  Thefe  opinions  have  been  particularly  infifted 
upon  in  times  of  popular  oppofition :  and,  inde^,  there 
was  a>far  greater  probability  of  fnccefs,  in  raifing  among 
the  People  the  notions  familiar  to  them  of  legal  claims 
and  long  eflabliihed  cuftoms,  than  in  arguing  with  them 
from  the  no  lefs  rational,  but  lefs  determinate,  and  Tome-  ' 
what  dangerous,  doctrines,  concerning  the  original  rights 
of  Mankind,  and  the  lawfqlnefs  of  at  aU  times  oppofing 
force  to  an  oppreflive  Government. 

But  if  we  confider  that  the  manner  in  which  the 
public  Power  is  formed  in  a  State,  is  fo  very  elTential  a 
part  of  its  Government,  and  that  a  thorough  change  in 
this  refped  was  introduced  into  England  by  the  Conqueft, 
we  ihall  not  fcruple  to  allow  that  a  new  Government  was 
eftabliihed.  Nay,  as  almoil  the  whole  landed  property 
in  the  I^ngdom  was  at  that  time  transferred  to  other 
hands,  a  new  Syftem  of  criminal  Juftice  introduced,  and 
the  language  of  the  law  moreover  altered,  the  revoludon 
may  be  faid  ^  have  been  fuch  as  is  not  perhaps  to.  be 
paralleled  in  the  Hiflory  of  any  other  Country. 

Some  Saxon  laws,  favourfible  to  the  liberty  of  the 
people,  were  indeed  again  eftabliihed  vnder  the  fuc- 
ce/Tors  of  William ;  but  the  introduQion  of  fome  n^ 
modes  of.  proceeding  in  the  Co^rp  of  Juftice>  and  of  a 
few  particular  laws,  cannot,  fo  long  as  the  ruling  Power 
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exterminated^  or  expelled^  the  former  occu* 
piers  of  lands,  in  order  to  diftribute  their  pofr 
feffions  among  his  follower^;  and  eflabliihed 
the  feudal  fyftem  of  Government,  as  better 
adapted  to  his  fituation,  and  indeed  the  only  one 
of  which  he  poflefled  a  competent  idea« 

in  the  State  remains  the  fame*  be  faid  to  be  the  intro* 
dudlion  of  a  new  Government ;  and,  as  when  the  laws 
in  queftion  were  again  eftabli(hed,  the  public  power  in 
England  continued  in  the  fame  channel  where  the  Con* 
queft  has  placejd  it,  they  were  more  properly  new  modi- 
Hcatigns  of  the  Ang}o-Norman  Conftitution,  than  thejr 
were  the  abolition  of  it ;  or,  iince  they  were  again  a« 
dopted  from  the  Saxon  Legiflation,  they  were  rather 
imitations  of  that  legiflation*  than  the  reftor^tion  of  the 
Saxon  Government* 

Contented,  however,  with  the  two  authorities  I  Jiave 
above  quoted,  fSpelman  and  Temple)  I  fhall  dwell  no 
longer  on  a  difcuflion  of  the  preeife  identity,  or  diCer« 
ence,  of  two  Governments,  that  is,  of  two  ideal  fyf- 
tems,  which  only  exift  in  the  conceptions  of  men.  Npr 
do  I  wi(h  to  explode  a  dodb-ine,  which,  in  the  opinion 
of  feme  perfonsy  giving  an  additional  fandtion  and  dig- 
nity to  the  Englifh  Government,  contributes  to  increaie 
their  love  and  refpeft  for  it.  It  will  be  fuffident  for  my 
purpofe^  if  this  Reader  fliall  be  pleafed  to  grant  that  a 
material  change  was,  at  the  time  of  the  Conqueft,  ef- 
feded  in  the  Government  then  exiting,  and  is  accord- 
ingly difpofed  to  admit  the  proofs  that  will  prefentjy 
be  laid  before  him*  of  fuch  change  having  prepared  the 
^{t^blifhipeiif  pf  the  prefent  Englilh  Conftitution. 
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Thi$  fort  of  Government  prevailed  alfo  in 
stlmoft  all  the  other  parts  6f  Europe,  But, 
inftead  of  being  *  eftablifhed  by  dint  of  arms 
^nd  all  at  once,  as  in  England,  it  had  only 
been  eftablifhed  on  the  Continent,  and  particu- 
larly in  France,  throngh  a  long  feries  of  flow 
fticcefEve  events ;  a  difference  of  circumftances 
this,  from  which  confequences  were  in  time  to 
.arife,  as  important  as  they  were  at  firft  difficult 
to  be  forcfeen. 

The  German  NaticMis  who  paffed  the  Rhine 
to  conquer  Gaul,  were  in  a  great  degree  indepen- 
deat.  Their  Princes  had  no  other  title  to  their 
power,  but  their  own. vjilour  and  th«  free  election 
of  the  People ;  and  as  the  latter  had  acquired 
in  their  forefls  but  contraded  notions  of  fove- 
roign  authority,  they  followed  a  Chiqf,  lefs  in 
quality  c^  fid>jed:s,  than  as  companions  in  con- 
queft, 

Befides,  this  coriqueft  was  not  the  irruption 
of  a  foreign  army,  which  only  takes  pofTefEon 
of  fortified  towns.  It  was  the  general  invafion 
of  a  whole  People,  in  fearch  of  new  habitations  j 
and  as  the  number  of  the  Conquerors  bore  a 
great  proportion  to  that  of  the  conquered,  who 
were  at  the  fame  time  enervated  by  long  peace, 
the  expedition  was  no  foqner  completed  thaii 
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tU  danger  was  at  an  end»  and  ^  cottrfe  tbeii 
union  alfo.  After  dividing  among  thenfifelvea 
wkat  }&ods  tHey  .thought  proper  to  6Q^npy,  they 
^{Xttateti^  and  though  their  tenure  waa  at  ftrfk 
pnly  precarioi;»9  yet^^  in  this  particYihtr^  they  d^ 
pcndbd  fiot  on  the  King,  bin;  oathe  general  af* 
fenibty.of  the  Nation  (j^. 

Und^r  the  Xing&  of  the  firjl  race^  the  fiefs^ 
by  the  mutual  connivance  of  the.  Leaders^  aft 
firft  became  annual ;  afterwards,  heU  £or  life. 
Under  the  defendants  of  Chatlemain^  theyl>e« 
^ame  hereditary  {h).  And  when  at  length  Hugh 
{p^pet  efTc^d  his  own  ele&ion  tx>  the  prejudice 
of  Charles  of  JLorrain,  intending  to  vender  the 
CrowAj^  whiph  in  fa6:  Was  a  fief,  hereditary  in 
hi«  own  family  {o)^  he  eftabliftied  th^  hereditaria 
^ip  of  ^fs  a|  a  general  principle;  .aivd  from 

(a)  The  iiefs  were  originally  called,  ttrraJMre  beneficii 
^ffnuffa  i.  and  it  was  not  till  under  Charles  U  Qrof  the 

I  .4  I 

term  faf  \^t^z\k  to  be  in  ufe.— See  Beneficium^  Glof, 

[h)  Jpud  Francos '^ero^finjim  ptdetenttmqui^  jure  h^treM" 
tario  ad  bstndes  tranfierunt  feuda  ;  quod  labtnte  /^eculo  nojf0 
ineifii.     See  Fsudum — Du  Cange. 

{c)  I^QCton^an  has  proved  beyond  a  doubt,  in  his  Fraw^ 
ffligalliaf  that  under  the  two  firft  races  of  Kings,  the 
Crown  of  France  was  elective.  The  Princes  of  the 
reigning  family  had  nothing  mOre  in  their  fi^vour,  (han 
.^e  cuilgm  of  chafing  one  of  tliat  houfe. 
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this  epoch,  authors  date  the  complete  eftablilh* 
mcnt  of  the  feudal  fyftcm  in  France. 

On  the  other  hand,  the  Lords  who  gave  their 
fiiffirages  to  Hugh  Capet,  forgot  not  the  intereft 
of  their  own  ambition.  They  completed  the 
breach  of  thofe  feeble  ties  which  fubjeded  them 
to  the  royal  authority,  and  became  every  where 
independent.  They  left  the  King  no  jurif- 
didtion  either  over  themfelves,  or  their  Vaffals ; 
they  referved  the  right  qf  waging  war  with 
each  other ;  they  even  aflumed  the  fame  privi- 
lege, in  certain  cafes,  with  regard  to  the  King 
himfelf  {a) ;  fo  that  if  Hugh  Capet,  by  ren- 
dering the  Crown  hereditary,  laid  the  founda- 
tion of  the  greatnefs  of  his  far^ily,  and  pf  the 
Crown  itfelf,  yet  he  added  little  to  his  own  au- 
thority, aad  acquired  fcarceiy  any  thing  more 
than  a  nominal  fuperiority  over  th<?  number  of 

(tf)  The  principal  of  thefe  cafes  was  when  the  King 
refafed  to  appoint  Judges  to  decide  a  difference  between 
himfelf  and  one  f  f  his  |irft  Borons ;  the  latter  had  then' 
a  right  to  take  up  arms  againft  the  King ;  and  the  fub^ 
ordinate  VaiTals  were  fo  dependent  on  their  immediate 
Lords,  that  they  were  obliged  to  follow  them  againll  the 
Lord  Paramount.  St.  Louis,  though  the  power  of  the 
Crov^n  was  in  his  time  much  increafed»  was  obliged  to 
confirm  both  this  privilege  of  the  firft  Barons,  and  this 
oWigation  of  their  VaiTals, 
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Sovereigns  who  then  fwarmed  in  France  (aj* 
But  the  eftablilhment  of  the  feuda:!  fyftem  in 
England^  was  an  immediate  and  fudden  confe* 
quence  of  that  conqueft  which  introduced  it. 
Beiides>  this  conqueft  was  made  by  a  Prince 
who  kept  the  greater  part  of  his  army  m  his  own 
pay,  and  who  was  placed  at  the  head  of  a  peo^ 
pie  over  whom  he  was  an  hereditary  Soverieigh : 
circumftances  which  gave  a  totally  different 
turn  to  iht  Government  of  that  kingdom^' 

Surrounded  by  a*  warlike,  though  a  coti* 
quered  Nation,  'Wllliani  'kept-  on  foot  part 
of  his  army.  The  Bnglifli^^d  aftet  them 
the  Normans  thfem^lves,  hiving'  revolted,  be 
crulhed  both ;  and  the  new.  King  of  Etiglatid, 
at  the  head  of  vi^orious  troops,  hiving  to  do 
with  two  Nations  laying  under  a  rediprdeal 
check  from  the  enmity  they  bore  to  each  other, 

(m)  '« The  GrandeeB.of  the  iLingdom,!*  fqn  Meaesty, 

**  thought  that  Hugh  Capet  ought  to  put  up  with  all 

'^  their  infults»  becaufe  the/  had  placed  th«  Ctowu  on 

*<  his  head  :  na/»  To  great  was  their  li€eatioii£Bers»  thiit 

"  on  his  writing  to  Audcbert^  Vifconnt  of  Perigaeax» 

"  ordering  him  to  rsufe  the  fiege  he  had  laid  Co  Tours^ 

«'  and  alking  him»  by  way  of  reproach,  who  had  made 

<«  him  a  Vifconnt  ?  that  Nobleman  haaghtily  anf^cred» 

<«  Net  yeuy  but  tbpfi  «who  modi  you  a  King^     [Nob  pas 

"  YOttSy  mais  ceox  qm  vont  ont  fait  KoL]'* 
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and  ^xkofGpvcT  -equalljr  ild>dui^d  b/  a  'ienie 
9f  tbek  lunfoKusate  attempts  <if  reiGAaoce^ 
found  blmfeSf  in  the  moft  favourable  ^ckciani:* 
ftances fcM" becommg.af) a^>lt>iute  Monajiich ;  and 
tusi9:w$,  ihus  pj^pn^ulgaffed  in<thQ  n^idft  af  it 
irare.  frf  thunder  ^nd  %|itmngi  ^  iip&pofei  ^« 
jP9J^..pf  ;ddp0tiJ[i9  :tbGft]^  4l>  t)^  vJiS^ors  apd  th^ 

.}^:divided£nglwd  mt^i^m  tHwfe^d^wo 
hundred  and  fifteen  mBitf^y  ^fB>  'S^l  ^^1^  ^ 
th^^ifpvfjsk ;  the  ppQb^rS'Of  iwhicJ3i  wfre,.  on 
pa^  ef  rfpr^ti*re,^;tq.ta)jej!ip  ar^f,  a<id  repair 
to  h|s  ^A0ar4  onttve  firil  figval :  he  fubjoS^d 
«K>t  oi^ly.tihe  GOfnw0n^peop4e,  bwt  even  the  Ba- 
100%  tp  aU  the  rigors  of  the  feudal  Govern** 
mcfA  :  he  even  unpofcd  on  the?^i  his  tyraani'* 
cal  fareft  law*    z"^^.  ;; 

He  ^flTimaed  the  prerogative .  ^f  imjofing 

taxes.     He  invefted  himfelf  with  the  whole 
.exncutiTe  power  of  Goverame&t*     But  what 

*'  {^  Wt  lefeffoed  to  iiini&if  ain  exdufire  privilege  €f£ 
AiUing  gtne  thiwaglioat  Ea^ftad,  and  cnaOed  tke  fe- 
•irtreft  penalties  «n  4dl  who  dionld  attenipt  k  widiout  his 
•permifiioQ*  The  foppreffioa,  .or  radier  mitigaiSoa  of 
theib  peaaldesy  «v«s  one  of  ^e  articles  of  the  Ctjtrta  de 
Ffr^^g  which  the  Barons  afterwafds  dbtaioed  by  force  of 
'ai|ns%  y«/An  4k  cneno  Mmktat  vkatn^  W  wiemtra,  fta 
nfifiatiom  nofir^,     Ch.  de;Fonft.  Jkxt.  ia» 


OT    E  N  Q  L  A  N  D.:     '     jj 

was  af  the  greateft  conieqiimf^a  hc^  arrog%te4 
to  hunfelf  the  moft  extenfive  judicial  powar>  by 
tht  eftabltihment  of  the  Court  which  wi^s  called 
Aula  Rtgis;  a  formidable  tribunal,  which  tt^ 
ceived  appeals  from  all  the  Coyc ta  of  the  Ba^ 
rons,  and  decided  in  the  laft  refi>rt  on  the  eB^te^ 
konour»  aqui  lives  of  the  Bftrona  j:hemfeWe8| 
and  whichi  beiqg  wholly  compo&d  of  the^reax 
officers  of  theCrown^^  removefthle  ac  the  King'it 
pleafure^  and  having  the  Kiog  himfelf  for  Pre* 
fident^  l^ept  the  lxrftNoblema»b  the  Kingdom 
under  the  f^oite  cgatronl  as  the  meaneil  £u^eft^ 

Thii3,  while  che  K^d^m.Qf  France,  in 
confequence  of  the  ilow  i^  gradual  forn^aOQH 
of  the  feudal  gpv^m&eatj.  found  itielf^  in, the 
ifTue,  compofed.of  a  number  of  pam  fin^JF 
placed  by  each  other,  and  without  apy  recipro* 
cal  adherence,  the  Kingdom  of  England  on 
the  contrary,  in  confequeiM^e  q{  the  fudden  and 
violent  introduction  of  the  fame  fyftem,  be*' 
came  a  compound  of  parts  un^ed  by  the  ftrongeft 
ties,  and  the  regal  Authp^ity^  by^the  pre^ujre 
of  its  immenfe  weight,  coniblidated  the  whole 
into  one  compact  indiflbluble  body^ 

To  this  difference  in  the  original  Co^t^ 
cbn  of  France  and  England,  that  is,  in  thf 
original  power  of  their  Kingf ,  we  are  t^  zttsi* 
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bute  the'  difterence,  (o  little  anak^ous  to  it$ 
original  cAife,  of  their  prcfent  Conftitutions* 
This  it  is  A^hich  fumiihes  the  folution  of  a  pro- 
blem which,  I  muft  confefs,  for  a  long  time 
perplexed  me,  and  explains  the  reafon  why, 
0f  two  neighbouring  Nations,  iituated  almoft 
under  the  fame  climate,  and  having  one  com* 
mon  origin,  the  one  has  attained  the  fummit 
of  liberty,  the  other  has  gradually  funk  under 
an  ablblute  Monarchy. 

In  France,  the  royal  Authority  was  indeed  in* 
confiderable ;  but  this  cirbumftance  was  by  no 
means  favourable  to  the  general  liberty.  The 
Lords  were  every  thing ;  and  the  bulk  of  the 
Nation  were  accounted  nothing.  All  thofe  wars 
which  were  made  on  the  King,  had  not  liberty 

0 

for  their  obje&;  for  of  this  the  Chiefs  aU 
ready  enjoyed  but  too  great  a  (hare  :  they  wera 
the  mere  eSed  of  private  ambition  or  caprice* 
The  People  did  not  engage  in  them  as  aflb- 
ciates  in  the  fupport  of  a  eaufe  common  to  all  a 
they  were  dragged,  blindfold  and  like  flaves,  to 
the  ftandard  of  their  Leaders.  In  the  mean 
time,  as  the  laws  by  virtue  of  which  their  Maf- 
ters  were  confidered  as  Vaflals,  had  no  relation  to 
thofe  by  which  they  were  themfelves  bound  as 
fubjeds,  the  refiftance  of  which  they  were  made 
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the  iiiftruments,  never  produced  any  advan- 
tageous confequence  in  thetr  favouri  nor  did  ic 
eftabliih  any  principle  of  freedom  that  wad  in 
any  cafe  applicable  to  them* 

The  inferior  Nobles,  who  ihared  in  the  inde« 
pendence  of  the  fuperior  Nobility,  added  alfo 
the  elEFefts  of  their  own  infolence  to  the  defpot* 
ifm  of  fomany  Sovereigns ;  and  the  People,  wea* 
tied  out  by  Aifieringa,  and  rendered  defperate  by 
oppreffion,  at  times  attempted  to  ret^lt.  Bue 
beiftg  parcelled  out  into  fo  many  different  States  j 
they  could  never  perfeftly  agree,  either  in  the  na- 
ture, or  the  times  of  their  complaittis<i  The  in^ 
furreffibns,  which  ought  to  hstve  ht^n  general, 
were  only  fucceffive  and  particular.  In  the  mean 
ti£U€  the  Lords,  ever  uniting  to  avenge  their 
eemmM  eatirfe  ^m  Mailers,  fell  wkk  irrefiftibl^ 
^dVartt^ge  on  Men  ^^howere  divided;  the  People 
were  thus  feparately,  and  by  force^  brought 
bftok  to  their  former  yoke ;  and  Liberty,  thac 
precictos  offspring,  wfiich  requires  fo  many  fa- 
vourable circumftances  to  fofter  it,  was  every 
Vhere  ftifled  in  its  birth  (a). 

(u)  It  may  be  feen  in  Mezera/y  bow  the  Flemingi,  at 
the  time  of  the  great  revolt  which  was  caufcd^  as  he  fays, 
<<  ^y  the  iBveterace  hatred  of  the  Nobles  (Us  Gentils- 
•«  honunei ]  agaiaft  thP  people  of  Ghent/*  were  craihed 
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At  length,  when  by  conquefts,  by  efcheats^ 
or  by  Tre^atics,  the  feveral  Provinces  came  to  bt 
te-united  (a)  to  the  extenfive  and  continually  in- 
creafing  dominions  of  the  Monarch,  they  be-* 
came  fubjed  to  their  new  Maftcr,  already  trained 

by  the  union  ot  almoft  all  the  NobiUty  of  France. — See 
Mexeraj,   Reign  ofCharlis  VI. 

(^d)  The  word  ri-uhioH  exprefTes  in  the  French  law,  or 
Hiftor/^  the  redndion  of  a  Province  to  an  immediate  de- 
pendence oa  the  Crown.  Th^  French  la^wyera^  who 
were  at  all  times  remarkably  zealous  for  the  agg^andife-* 
ment  of  the  Crown  (a  zeal  which  would  not  have  been 
blameable,  if  it  had  been  exerted  only  in  the  (uppreffioA 
of  lawlefs  Aiiftrocacy)  always  contended,  that  when  a 
province  once  came  into  the  pofleflion  of  the  King,  even 
any  private  dominion  of  his  before  he  acceded  to  the 
l^hrofte,  it  became  re-united  (ox  tvhr  i  i^^  Ordonnance  ot 
Moulins,  in-  the  year  1566,  has  (ince  given  a  thorough 
fandion  to  thefe  principles.  The  re-nnion  of  a  province 
xnight  be  occafioned,  firft,  by  the  cafe  juft  mentioned,  of 
the  acceifion  of  the  poiTeiTor  of  it.  to  the  throne :  thusj  at 
the  acteffioA  of  Henry  IV.  (the  iifter  of  the  late  King  be* 
ing  excluded  by  the  Salic  law)  Navarre  and  Bearn  were 
re^umtid.  Secondly,  by  the  felony  of  the  pofleflbr,  when 
the  King^  was  able  to  enforce  by  dint  of  arms,  the  judg- 
ment paiTed  by  the  Judges  he  had  appointca :  thus  the 
fmall  Lordihip  of  Rambouillet  was  feized  upon  by  Hugh 
Capet;  on  which  authors  remark  that  it  was  the  firft  domi- 
nion that  was  re-united  :  and  the  duchy  of  Normandy 
was  afterwards  taken  in  the  (ame  manner  by  Philip  An- 
guftus  from  John  King  of  England,  condemned  for  the 
murder  of  Arthur  Duke  of  Britanny.  ThSrdly,  by  the  la^ 
wiU  of  thepoflelTor :  Provence  was  re- united  in  this  man* 
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to  obedience*  The  few  privileges  which  the  Ci- 
ties had  been  able  to  preferve,  were  little  re* 
fpefted  by  a  Sovereign  who  had  himfelf  entered 
into  no  engagement  for  that  purpofe ;  and  as  the 
re-unions  were  made  at  different  times,  the  King 
was  always  in  a  condition  to  overwhelm  every 
new  Province  that  accrued  to  him,  with  the 
weight  of  all  thofe  he  already  poflefled. 

ner»  ander.the  reign  of  Lewis  XL  Foarthl/y  hy  inter* 
marriages :  thia  was  the  cafe  of  the  county  of  Champagn^, 
ttnder  Philip  the  Fair ;  and  of  Britanny  under  Francis  U 
Fifthly,  by  the  failure  of  heirs  of  the  bloody  and  fom*-'' 
times  of  heirs  male :  thus  Burgundy  was  feized  upon  by 
l<ewis  XI.  after  the  death  of  Charles  the  Bold,  Duke  of 
that  Province,  LafUy,  by  purchafes  :  thus  Philip  of  Va- 
tois  purchafed  the  Barony  of  Montpellier  ;  Henry  IV.  the 
Marquifat  of  Saluces  i  Lewis  XIII.  the  Principklity  of 
Sedan,   &c./ 

Thefe  different  Provinces,  which,  with  others  united, 
or  re^umteJy  after  a  like  manner,  now  compoie  thd  French 
Monarchy,  not  only  thus  conferred  On  their  refpe£kive 
Sovereigns  diiferent  titles,  but  alfo  differed  from  cath 
ether  with  refpe6t  to  the  laws  which  they  followed,  and 
ftill  follow  :  the  one  are  governed  by  the  Roman  law, 
and  are  called  Pays  de  Dmt  icrit ;  the  others  follow  parti- 
cular cnftoms,  which  in  procefs  of  time  have  been  fet  down 
in  writing,  and  are  called  P^i  de  Droit  Coututmer.  In; 
thofe  Provinces  the  people  had,  at  times,  purchafed  privi- 
leges from  their  Princes,  which  in  the  different  Provinces 
were  alfo  different,  according  to  the  wants  and  cempsr  of 
Ibe  Princes  who  granted  them. . 

C  z^ 
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As  9  farther  confequciiico  of  thefe  differences 
between  the  times  of  the,  re-^umons,  the  fev^ral 
parts  of  the  Kingdom  epitertainec^  vlo:  yfews  of 
aflifting  each  other*  When  fome  reclaii^ed 
their  pr^vilegea^  the  others,  long  fince  redu^e4 
^o  fubje&ion^  had  already  forgottq^^  ^heir^s..  Be» 
fides,  the(e  privileg^s^  by  reafbn  ^f  th^  4iflfej-f 
ences  of  the  Goverfifl[ie$yi|&  Vind^r  "w^h  the'  Pro* 
vinces  had  formerly  been  held,  were  alfo  almoft 
everywhere  different:  the circumftances whicH 
happened  in  one  place,.  th\is  bore  llttl^:  affinity 
tOi  thofe  which  fell .  out  ia  attothor. ;  the,  fpirit 
ai  union  was  loft,  or  rather  had  never  extlted ; 
each  Province,  retrained  within  its  particular 
boiinds,.only  ferved  to  infure  the  general  fubaxiiT^ 
Son;  and  the  fain/e  caufes^  which  had  reduced 
that  warlike,  fpirited  Nation^  to  a  yoke  of  fub- 
jedlion,  concurred  alfo  to  keep  then;  upder  it« 

Thu&  Liberty  perifeed  m  France,,  becavfe  ix 
waotod'  a  favourable  culture  and  proper  fitua« 
tion.  Planted,  if  I  may  fo  exprefs  myfelf,  but 
jujft  beneath  the  fujrface,  it  prefently  expa^dedj^ 
^nd  fent  forth  fome  large  flxoots ;  but  haviog 
taken  no  root,  it  was  foon  plucked  up.  Int 
England,  on  the  cohtrary,  the  feed  lying  at  i, 
great  depth,  and  being  covered  wilth  ^n,  enor- 
mous weight,  feemed  at  firfl:  to  be  fmothered  5 
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but  ic  vegetated  with  the  greater  force ;  it  im- 
bibed a  more  f ich  and  abundant  notirl(hment ; 
its  fap  tod  juice  beccime  better  dffimilated^  and 
it  penetrated  and  filled  up  with  its  roots  thft 
whole  body  of  the  foiK  It  was  the  e^iceflGlve 
power  of  the  King  which  made  England  free> 
becauie  it  was  this  very  exceft  that  gave  tlfe  to 
the  fpirit  of  union^  dnd  of  concerted  reiiitance» 
Foileffed  of  extenfive  demefnes^  the  King  found 
himfelf  mdependerit }  veiled  with  .the  moft 
formidable  prerogatives,  he  crufhed  at  pleafure 
the  moft  powerful  Barons  in  the  Realm  :  it  was 
only  by  clofe  and  numerous  confederacies^ 
therefore,  that  thefc  could  tefift  his  tyranny  | 
they  even  Were  cotnpelled  to  aflbciate  the  Peo-^ 
pie  in  them,  atid  make  them  partners  of  public 
Liberty. 

Aflembled  with  their  Vailals  in  their  great 
Halls,  where  they  difpenfe4  their  hofpitality^ 
deprived  of  the  amtifements  of  more  polifhed 
Nations,  naturally  inclined,  Ibeiides,  freely  to 
expatiate  on  objed^s  of  which  their  hearts  were 
full,  their  conveH^tion  naturally  turned  on  thd 
injvtftice  of  the  ptablic  impofitions,  on  the  tyi*- 
Sinhj  of  the  judical  proceedings^  a^iid,  abov^ 
itll,  on  the  detefted  foreil  laws* 

C3 
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Deftitute  of  an  opportunity  of  cavilling 
about  the  meaning  pf  laws  the  terms  of  which 
were  precife,  or  rather  difdaining  the  refource 
pf  fophiftry,  th^y  were  naturally  led  to  examine 
into  the  firft  principles  of  Society ;  they  enr 
quired  into  the  foundations  of  human  authority, 
and  became  convinced,  that  Power,  when  its 
objed:  is  not  the  good  of  thofe  who  are  fubjedfe 
to  it,  is  nothing  more  than  the  right  of  the 
Jirongefty  and  may  Ije  repreflfed  \>y  the  exertioq 
of  a  fimilar  r?ght. 

The  difFereijt  orders  of  the  feudal  Govern-? 
pient,  as  eft^blilhed  in  England,  being  con-? 
peded  by  tenures  exaiftly  fimilar,  the  fame 
maxims  which  were  laid  down  as  true  againft 
the  Lord  paramount  in  behalf  of  v  the  Lord  of 
an  upper  fief,  were  likewife  to  be  admitted 
againft  the  latter,  iivl^alf  pf  the  owner  of  an 
inferior  fief.    The  fame  maxims  were  alfq  to  be 
applied  to  the  poffeflTor  of  a  ilill  lowef  fief :  they 
farther  defcended  to  the  freeman,  and  to  the 
peafant ;  and  the  fpirit  of  liberty,  after  having 
circulated  thrpugh  the  diiFerent  branches  pf  the 
feudal  fubordination,  thus  continued  to  flow 
jhrough  fucceiEve  homogenepus  channels ;  it 
forced  a  paflTage  to  itfelf  into  the  remoteft  rami* 
locations,  and  the  principle  pf  primeval  equat 
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lity  became  every  where diffufed  and  eftablilhed. 
A  facred  principle,  which  neither  injufticc 
nor  ambition  can  erafe ;  which  exifls  in  every 
breaft,  and,  to  exert  itfclf,  requires  only  to  be 
awakened  among  the  numerous  and  opprefled 
claflfes  of  Mankind. 

But  when  the  Barons,  whom  their  perfonal 
confequence  had  at  firft  caufed  to  be  treated 
with  caution  and  regard  by  the  Sovereign,  be- 
gan to  be  ho  longer  fo,  when  the  tyrannical  lawj 
of  the  Conqueror  became  ftill  more  tyrannically- 
executed,  the  confederacy,  for  which  the  gene- 
ral oppreffion  had  paved  the  way,  inftantly  took 
place.    The  Lord,  the  Vaffal,  the  inferior  Vaf- 
fal,  all  united.    They  even  implored  the  affift- 
ance  of  the  peafants  .and  cottagers ;  and  that 
liaughty  averfion  with  which  on  the  Continent 
the  Nobility  repaid  the  induftrious  hands  which 
fed  them,  was,  in  England,  compelled  to  yield 
to  the-  preffing  neceffity  of  fetting  bounds  to 
the  Royal  authority. 

The  People,  on  the  other  hand,  knew  that 
the  caufe  they  were  called  upon  to  defend^ 
was  a  caufe  common  to  all;  and  they  were 
fenfible,  befides,  that  they  were  the  neceflkrr 
fupporters  of  it.  Inftrudted  by  the  example 
pf  their  Leaders^   they  fpoke  and  ftipulatcd 
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qonditidns  for  themfelves;  they  ifififte4  tb^it, 
for  the  future,  every  individual  ftould  be  inti* 
tied  to  the  prQte&ion  of  the  law ;  and  thus  did 
thofe  rights  with  which  the  Lords  h^d  ftrcngthr 
ened  thejtnfclves,  in  order  to  pppofc  the  tyran^^ 
ny  of  the  Crown,  become  a  bulwark  which  was^ 
in  time,  to  reftrairi  their  pwn. 
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J  fecohd  ^idvantage  England  had  over  France : 
'-^it  formed  one  undivided  State. 

IT  was  in  the  reigp  of  Henry  the  Fifft,  about 
forty  years  after  the  Conqueft^^  that  w« 
fee  the  above  caufes  begin  to  operate.  This 
Prince  having  afqended  the  tbrpne  to  t^ie  exr 
plufion  of  his  elder  brother,  was  fenfible  that  he 
had  no  other  means  to  maintain  hispQwer  than 
by  gaining  the  affedlion  of  his  fubjefts ;  but,  a^ 
the  fame  time,  he  perceived  th^t  it  muft  be 
jhe  affeftion  of  the  whole  nation ;  he,  therefore^ 
liot  only  mitigated  the  rigour  of  the  feudal  laws 
in  favour  of  the  Lords,  but  alfo  annealed  as  a 
.condition  to  the  Charter  he  granted,  that  the 
J^ords  Ihould  allow  the  fame  freedom  to  their 
^pfpe^ive  YaiTals,    Care  was  even  taken  tp 
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sboiifh  tbaC(p  Uws  of  the  Conqueror  whieb  Uy 
he^vieft  on  the  lower  clafles  of  the  People  (a), . 
Uo4cr  Henvy  the  Second^  liberty  took  « 
farther  ilride  {  and  the  ancient  Trial  by  jury^ 
a  modp  pf  piQceciure  which  is  at  prefent  one 
Qi  the  moit  valuable  parts  of  the  Engliih 
law,  made  again,  though  imperfcftly,  its  ap- 
pearance, 

But  thcfe  caufes,  which  bad  worked  but 
iilcntly  and  flowly  under  the  two  Henrys,  who 
were  Prirjces  in  fome  degree  juft,  and  of 
great  capacity,  manifefted  themfelves,  at 
once,  under  the  defpQt;ic  reign  of  KLing  John. 
The  royal  prerogative,  and  the  foreft  laws, 
having  be?n  fxe^ted  by  this  Prince  to  a  degree 

(<)    Amongil  otiers,  the  law  qf  the  Ctirfeu.      It  might 
be  xnattM'  of  curious  difcuffion  to  inquire  what  the  Anglo- 
Saxon  Gttveriimetit  wotriff  in  proccf;  of  time  have  become, 
and  of  conrib  the  Gorvemraent  of  England  be,  at  this  preu 
fcBt  ^me,  if  the  tfmiu  of  thg  Conqaol:  ba4  neTcr  ulMti 
place  ;  which,  by  conferring  an  immenfe  «8  wfU  as   ua- 
ttfual  power  on  the  Head  of  the  feudal  Syftem,. compelled 
the  Nobility  to  contrad  a  lafting  and  fincere  union  with 
,lhfl  Peopts.     It  ia  yciy  pcobable  that  the  Engliih  Go- 
yernmeat  would  at  thi«  day  )>o  the  fane  as  that  wbidi 
long  prev^led  in  ^Scotland,  where  the  King  and  Nobks 
engroiTed,  joiotly,  or  by  turns, .  the  whole  power  in  the 
State,  the  fome  as  in  Sweden,  the  fame  as  in  Denmark, 
« Conntrif  s  whence  the  Anglo-Saxons  came. 
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6f  cxceffive  feverity,  he  foon  beheld  a  general 
confederacy  formed  againft  him  :  and  here  we 
muft  obferve  another  circumflance^  highly  ad-^ 
vantageous^  as  well  as  peculiar  to  England. 

England  was  not,  like  France,  an  aggre- 
gation of  a  number  of  different  Sovereignties  : 
it  formed  but  one  State,  and  acknowledged, 
but  one  ^lafter,.  one  general  title.  The  fame 
laws,  the  fame  kind  of  dependence,  confe-^ 
quently  the  fame  notions,  the  fame  interells, 
prevailed  throughout  the  whole.  The  extre- 
mities of  tlie  kingdom  could,  at  all  times^ 
unite  to  give  a  check  to  the  exertions  of  an 
ijnjuft  power,  prpm  the  river  Tweed  to 
Portfmouth,  from  Yarmouth  to  the  Land's 
^nd, ,  all  was  i|i  inption  :  t^ie  agitation  in* 
^reafed  from  the  diftaQce  like  the  rolling  waves 
of  an  extenfive  fea  j  and  the  Mpnajrch,  left  to 
himfelf,  and  deftitute  of  refources,  faw  himfelf 
attacked  on  all  fides  by  an  univerfal  combina^i 
tipn  of  his  fubjeds, 

No  fooner  was  the  ftandard  fet  up  againil 
John,  than  his  very  Courtiers  forfook  him. 
In  this  fituation,  finding  no  part  of  his  king- 
dom lefs  irritated  againft  him  than  another, 
having  no  detached  province  which  he  cppld 
pngage  in  his  defence  by  promifcs  of  pardon^ 
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BT  of  particular  conCeffions,  the  trivial  though 
never-failing  refources  of  Government,  he  was 
compelled,  with  feven  of  his  attendants,  all  that 
remained  with  him,  to  fubmtt  himfelf  to  the 
difpofal  of  his  fubjedts ;  and  he  figned  at  Run- 
injg  Mead  (a)  the  Charter  of  the  Foreft,  toge- 
ther with  that  famous  charter,  which,  from  its 
fuperior  and  extenfive  importance,  is  denomi* 
nated  Magna  Charta. 

By  the  former,  the  moft  tyrannical  part  of 
the  foreft  laws  was  aboliihed ;  and  by  the  lat- 
ter, the  rigour  of  the  feudal  laws  was  greatly 
mitigated  in  favour  of  the  Lords.  But  this 
Charter  did  not  flop  there ;  conditions  were  al- 
fo  ftipulated  in  favour  of  the  numerous  body 
of  the  people  who  had  concurred  to  obtain  it, 
and  who  Claimed,  with  fword  in  hand,  a  (hare 
in  that  fecurity  it  was  meant  to  eftablifh.  It 
was  hence  inftituted  by  the  Great  Charter,  that 
the  feme  fervices  which  were  remitted  in  favour 
of  the  Barons,  ftiould  be  in  like  manner  repiitted  ' 
in  favour  of  their  Vaffals.  This  Charter  more- 
over  eftablilhed  an  equality  of  weights  and 
meafures  throughout  England ;  it  exempted  the 
JVIer chants  from  arbitrary  impofts,  and  gave 

r«)  Anno  1215. 
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them  liberty  to  enter  and  depart  the  Kingdom 
at  pleafure :  it  even  extended  to  the  lowed  or- 
ders of  the  State^  iince  it  enaded^  that  the  Pli* 
bifij,  or  Bondman^  ihould  not  be  fubjed  to  the 
forfeiture  of  his  implements  of  tillage*  Laftly, 
by  the  twenty-ninth  article  of  the  fame  Char- 
ter, it  was  enacted,  that  no  SubjeA  Ihould  be 
exiled,  or  in  any  Ihape  whatever  molefted^  ei<- 
ther  in  his  perfon  or  efFe<^s,  otherwife  than  by 
judgment  pf  his  pcers^  and  according  to  the 
Jaw  of  the  land  (a) ;  an  article  fo  important, 
that  it  n^ay  be  faid  to  comprehend  the  whole 
end  and  defigix  of  political  focieties ;  and  from 
that  moment  the  Eiiglilh  would  have  been  a 
free  People^ 'Jf  there  were  hot  an  immenfe 
diftance  between  the  q:}ak|qg  of  laws*,  and  the 
pbferving  of  them, 

But  though  this  Charter  wanted  moil  of 
thofe  fupports  which  were  necefiary  to  infure 
irefpeft  to  it^  though  it  did  not  fecure  to  the 

{a)  ^*  Nullas  liber  homo  capiatur,  vol  xmprifoDetur^ 
**  vel  diiTefietur  de  libero  teneofcnto  fuo,  vel  libertatibus 
•*  rel  Hberis  confuetudinibus  fuis  i  aat  otlagetar,  aitt 
**  cxaletttr,  aat  aliquo  modo  deftniatar  ;  dcc  fuper  eom 
^  tbimiiSj  nee  faper  cum  mittemns,  nifi  per  legale  ju- 
**  dicittm  parium  iaoram,  vel  per  legem  terrs.  Null! 
f<  vendemusy  nulli  negabimus,  aut  differemus^  jaftitian^ 
*^  vel  redum."'     Magna  Chart,  cap,  xxix. 
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poor  ahd  friendleTs  any  ctrtam  and  legal  me* 
thods  of  obtaining  the  execution  of  it  (pro^ 
viiions  which  numberlefs  tran:^reifions  alone 
coiild>  in  procefs  of  time,  point  out),  yet  it 
was  a  prodigious  advance  towards  the  efta<- 
bliflmient  of  public  liberty,  inftead  of  the 
general  maxima  refpe&ing  the  rights  of  the 
People  and  the  duties  of  the  Prince  (maxims 
againft  wbieh  ambition  perpetually  contends, 
and  which.  It  jfomettmes  even  openly  andabfo^ 
bjtely  denies)^re  was  fiibfiitnted.a  written  law^ 
Ifhat  is,  a  truth'  admitted  by  aU  parties,  wkiich 
no  longer  required  the  fupport  of  argument. 
The  rights  and  privileges  of  the  indivtduaf^ 
as  well  in  his  perfon  as  in  his  property,  becaniie 
^ttled  axiotps.  The  Great  Charter,  at  firft  eoi* 
aifted  with  &  muck  foUxnniiy,  and  «ff tsefv^icb 
eonfiimed  at  the  begmning  of  every  fisfeeed^ 
ing  reign!^  became  like  a  general  banner 
perp^ti^ally  fct  up  for  the  union  of  all  claifes 
^.  th^  p^opi^ ;  and  the  foundations  wa&  bid 
on  which  tbofe  equitable  laws  were  ta  xiSs^ 
which  offer  the  fame  affiftance  to  the  poor  and 
weak,  as  to  the  rich  and  powerful  (a). 

» 

(a)  The  reader^,  to  bo  more- fully  coanoced  of  tb« 
reality  cif  the  Qsoiks  to  which  the  liberty  ef  England  has 
been  here  afcribed,  as  well  as  of  the  Iroth  of  the  obfer- 
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Under  the  lonjg  reign  of  Henry  the  Thirds 
the  differences  which  arofe  between  the  King 
and  the  Ndbles,  rendered  England  a  fcene  of 
confufion.  Amidft  the  vicifEtudes  wHich-  the 
fortune  of  war  produced  in  their  mutual  con-^ 
OxdiSy  the  People  became  ftill  more  and  more 
fenfible  of  their  importance,  and  fo  did  in  con- 
fequence  both  the  King  and  the  Barons  alfo. 
Alternately  courted  by  both  parties,  they  ob- 
tained a  confirmation  of  the  Great  Charter,  and 
even  the  addition  of  new  privileges,  by  the 
ilatutes  of  Merton  and  of  Mariebridge^     But  I 

▼ations  made  at  the  fame  time  on  the  litoation  of  the  peo- 
pie  of  France,  needs  only  to  compare  the  Great  Charter, 
fo  extenfive  in  its  proviiions,  and  in  which  the  Barons  fti- 
pulated  in  favour  even  of  the  Bondman,  with  the  treaty 
conduded  between  Lewis  the  Eleventh  and  feveral  of 
the  Princes  and  Peers  of  France,  intitled,  JTreafy  maJe  ei 
fSt.  MauTf  letween  the  Dukes  tf  Normaiufy,  Calairtf  Bre* 
tagn^*  BourBoHttois,  jiufvergne,  Nemours  ;  tht  Counts  of  Cba^ 
roloisy  Armagnac^  and  St.  Poly  and  other  Frinces  of  Tratui^ 
rifen  up  in  fupport  of  tie  public  good^  of  the  one  part  i  and 
King  Lewis  the  Eleventh  of  the  other,  OSoher  29,  I465; 
In  this  Treaty,  which  was  made  in  order  to  terminate  a 
war  that  was  called  the  war  for  the  Public  good  (pro  bono 
Publico),  no  provifion  was  made  but  concerning  the  par- 
ticular power  of  a  few  Lords :  not  a  word  was  inferted 
in  favour  of  the  people.  This  treaty  may  be  feen  at 
large  in  the  pieces  jufiifcatives  annexed  to  the  Memoires 
de  Philippe  de  Comines. 
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haflen  to  reach  the  grand  epoch .  of  the  reign 
of  Edward  the  Firft ;  a  Prince^  who^  from  his 
numerous  and  prudent  laws,  has  been  denomi*- 
nated  the  Engliih  Juftinian, 

Pofiefifed  of  great  natural  talents,  and  fuc- 
eeeding  a  Prince  whole  weakneis  and  injuftice 
had  rendered  his  reign  unhappy,  Edward,  was. 
ienfiblethat  nothing  but  a  ii:ri&  adminiftration 
of  juftice  could,  :on  the  one  fide,:  curta  Nor; 
bility  whom  the  troubles  of  thi^  preceding  reignl 
had  rendered  tur:bulent>  a^d  oi\  the  otber^  jipr 
peafe  and  conciliate  the  people,  by  fecviring^th^. 
property  of  individuals.   To  this  end>  he  xpa^d; 
jurifprudence  the  principal  obje&  of  his,. atten- 
tion ;  and  fo  much  did  it  improve  under  his; 
care^  that  the  mode  of  pypcefs  became  iixed; 
and  fettled ;  Judge  Hale  going  even  to  far^as: 
to  afiirm,  that  the  Engliih  laws  arrived  at  once;: 
&f  quafi  per  faltum^  at  perfedion,  and  that  th'pr^t. 
has  been  more  improvement  ms^de  in  them  dur-^ 
mg  thcfrft  thirteen  years  of  the  reign  of  Ed- 
ward, than  all  the  ages  iince  his  tix;ne  have  done.;; 

But  what  ren4ers  this  aera  particularly  in-;, 
terefting,  is,  that  it  affords  the  firft  inftance  of 
the  admiffion  of  the  Deputies  of  Towns  and, 
Boroughs  into  (f)  Parliament. 

•  (a)  I  mean  their  tcjal  origin  j  for  the  Earl  of  .Lew 
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.  Edward^  contimjally  engaged  in  wars^  eithtt 
aguiaft  Scotland  or  on  tho  Continent,  feeiiig^ 
moreover  his  demefnes  confiderablydiminiiSied^ 
was  frequently  reduced  to  the  moil  preffing  ne-'. 
ceffities*  But  though^  in  confetqueltci  of  the 
fpiiit  of  the  times^  lie  frequently  indulged  him^ 
felf  ih  purticulafT  adts  of  injuftibe^.  yet  he  peiK 
oeiTad  that  it  was  impoffibte  to  extend  a  gene^ 
r«}  oppreffion  over  a  body  of  NoUet,  and  a 
People^  who  io  well  kine w  ho^  ta  unite  in  » 
comnaDn  €a«fe#  In  ordei^  to  fafcfe  fubfidie^ 
thti^ote^  he  w&s  obliged  it  empUsy  t  new  me^^ 
tfkudy  dfid  to  ed^atdur  to  obt^n  tbfough  the 
cMfeftt'of  the  ¥eopiey  what  his  ¥ted^ctffoti 
bid  hitherto  expeaed  frbm  th^dlr  own  power. 
The  Sheriffs  were  wdered  to  invite  the  Town* 
and  Boroughs  of  the  different  Counties  to  fettd 
Dfcputies  to  Parliament ;  And  it  ts  from  this 
sera  that  we  are  to  date  the  origin  of  the  Houfe 
of  Commons  faj. 

It  muft  be  confeflerf,  however,  that  thefe 

Deputies  of  the  J^cople  were  not,    at  firft, 

"poflefled  of  any  conftderable  authorhy.    They 

cefter»  who  had  ofiirped  the  ^ower  dtitiag  port  of  ^e 
preceding  reign,  had  called  iiich  Deputies  op  to  fuHak^ 
ment  before. 

(a J  Anno  12^5, 
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wre  far  from  enjoy uigthofe  eixttnfive privileges 
whidh,  in  thefe  days,  conftitut«  the  Houfe  of 
Commons  a  collateral  part,  of  the  Governmejxt : 
they  were  in  tKofe  times  called  up  only  to  pro- 
vide for  the  ws^nts  of  the  King,  and  approve 
of  the  refoiutions  taken  by  him  and  the  aillem- 

It 

bly  of  the  Lords  (a).  But  it  was  i>eyerthelef$ 
a  great  point  gained,  to  have  obtained  the 
right  of  uttering  their  complaints,  alTembled 
in  a  body  and  in  a  legal  way— to  have  acquired, 
inftead  of  the  dangerous  refource  of  .infurrec- 
tions,  a  lawful  and  regular  mean  of  influencing 
the  motions  of  theGovernipent,  and  thenceforth 
to  have  become  a  part  of  it.  Whatever  difadvan- 
tage  might  attend  the  ftation  at  firft  allotted  to 
the  Reprefentatives  of  the  People,  it  was  foon 
to  be  compenfated  by  the  preponderance  the 

[a)  The  end  mentioned  In  the  Siunmons  feat  to  tha 
Lords»  was  de  arduis  mgotiis  regm  tra3aturiy  &  conjt/iua 
impenfuri :  the  Sammoni  fent  to  the  Commons  was,  ad 
faciendum  &  ccnfentiendum.     The  power  enjoyed   by  the 
latter  was  even  inferior  to  what  they  might  have  expe£);« 
cd  from  the  Summons  fent  to  them :  '^  In  moft  of  the  an- 
cient Statutes  they  are  not  fo  much  as  named  ;  and  in 
feveraly.even  when  they  are  mentioned,  they  are  diilin« 
^*^  guiihed  as  petitioners  merely,  the  AiTent  of  the  iLords 
**  being  expreifed   in  contradiilin£lion  to  the  Requeft  of 
*<  the  Commons."     See  on  this  fubjefi  the  Preface  to 
the  Collection   of  the  Statutes   at  large,  by  RufFhead^ 
and  the  au^orities  quoted  therein.  '        . 

D 
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People  neceflarily  acquire,  when  they  are  en* 
abled  to  aft  and  move  with  method^  and  ^- 
pccially  with  concert  (a). 

And  indeed  this  privilege  of  naming  He- 
prefentatives,  Infignificatit  V  it  might  then  ap- 
pear, prefently  manifeifcd  itfelF  by  the  moft 
confiderabk  effefts.  In  fpite  of  hb  relttftance, 
and  after  many  evafiohs  -unworthy  of  fo  great 
a  King,  Edward  was  obliged  to  confirm  the 
Great  Charter;  he  even  cbriftmed  it  eleven 
times  in  the  courfe  of  his  reign.  If  was  more- 
over enafted,  that  whatever  fliould  be  dbne  con- 
trary to  it,  fliould  be  null  and  voidi  that  it 
ihould  be  read  twice  a  year  in  all  Cathedrals  ; 
and  that  the ,  penalty  of  excommunication 
fliould  be  denounced  againft  any  one  who 
flwuld  prefume  to  violate  it  (0- 

[a)  France  had  indeed  alfo  her  affefflbHes  of  the 
Gen.ral  Eftatc.  of  the  Kingdom,  in  the  fame  mamjer  a. 
England  had  her  Parliament ,  but  then  .t  *as  xmly  Ae 
D^utie,  for  the  Town,  ivithin  the  patticolar  doinam 
of  the  Crown,  that  is.  fbr  a  very  «  part  t>f  the  Na- 
tion  who.  under  the  name  of  the  fhirJ  EJtat.  we«  ad- 
.nitted  m  thofe  Mates;  and  it  is  eafy  ^o  "n«ive 
that  they  acquired  no  great  influence  m  an  f^^^^V^*^ 
Sovereigns  who  gave  the  law  to  their  Lord  Paramo^nf 
Hence,  when  thefe  Afappeared,  the  maxim  became  i^ 
mediately  eftablifhed,  Tben^ill  of  the  King  is  the  ^Uoft^ 
Uw.    In  oid  French,  ^«  i>'ut  U  %,  fi  '"'^  '«  ^'J''    . 

(i)  Confirmationcs  Chartarum:,  cap.  s,  3»  4« 
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.  J^t  length,  he  converted  into  an  eftabliftied 
jaw  a  prwilege  of  which  the  Engllih  had  hi- 
.therto  h9d  only  2,  precarious  enjoyment ;  and, 

m  t\i^c  ftatute  de  ftallagio  non  conccdendo^  he  de* 
.  creedaj  that  no  tax  fhould  be  l^aid,  nor  impofl: 
'Ievie(},without  the  joint  confent  of  the.  Lords  an4 

-  Commons  (a).   Amoft  important  Statute  this, 
which,  in  conjunction  with  Magna  Charta,  for n;a^. 
(he  bails  of  the  Englilh  Con(liti}tion.    If,  from 

.the  latJter  the  Engliih  are  to  date  the  origin  9f 
their  liberty,  from  tthe  former  they  are  to  date 
the  efjtabliihment  of  it;  and  as  .the  .Gr6at 
Chapter  was  the  bulwark  that  piiote&ed .  the 
.freedom  of  individuals,  fo  was  the  Statute  in 
^queftion  the  engine  which  protested  <he  Char- 
ter ftfclf,  ta^d  by  the  help  of  which  theJeople 
.were 'thenceforth  to  n>^ke  legal  gapxjv^^fts,  over 

-  the  authppjty  of  the  Crown. 

This,  is  ^ the  period  at  .which  wejnuft  flop, 
in  order  to  take  a  diftant  view,  and  contemplate 
the  different 'pro(pe<t  which  the  reft  of  Europe 
then  prefented. 

.(«)  '^  NalLam  tallagium  vel  auxillajn,  pqr  noe,  v«el 
*' haeredes  noftros,  in  regno  noftro  ponatur  feu  levetao 
**  £ne  volontate  Sc  a£enfa  Archiepifcoporum*  Epifcopo- 
*f  rojQ^  ,Cpmitam»  Baronum,  Militmn,  Burgenfium,  & 
'*  aliorum  liberotum  horn'  de  regno  nollro.'*'  Stat.  an. 
a4Ed.  I.  ^ 

X)  z 
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The  efficient  caufes  of  flavery  were  daily 
.  operating  and  gaining  ftrength.  The  inde- 
pendence of  the  Nobles  on  the  one  hand,  the  ig- 
norance and  weaknefs  of  the  people  on  the  other, 
continued  to  be  extreme  :  the  feudal  govern- 
ment dill  continued  to  diffufe  opprefEon  and 
mifery ;  and  fuch  was  the  confufion  of  it,  that 
it  even  took  away  all  hopes  of  amendment. 

France,  ftill  bleeding  from  the  extravagance 
of  a  Nobility  inceffantly  engaged  in  groundlefs 
wars,  either  with  each  other,  or  with  the  King, 
was  again  defolated  by  the  tyranny  of  that  fame 
Nobility,  haughtily  jealous  of  their  liberty,  or 
rather  of  their  anarchy  (a).  The  people,  op- 
preffed  by  thofe  who  ought  to  have  guided  and 
proteded  them,  loaded  with  infults  by  thojTe 
who  exiffed  by  their  labour,  revolted  on  all  fides. 
But  their  tumultuous  infurredions  had  fcarcely 
any  other  objedt  than  that  of  giving  vent  to 

(a)  Not  contented  with  oppreffion>  they  added  infolt. 
•«  When  the  Gentility,'*  fays  Mczeray,  "  pillaged  and 
•*  committed  exaftions  on  the  pedantry,  they  called 
**  the  poor  fafierer,  in  derifion,  Jaquts  bonbommi  (Good 
**  man  James.)  This  gavis  rife  to  a  furious  fedition, 
<<  which  was  called  the  Jaquerie.  It  begah  at  Beauvais 
<'  in  the  year  1357,  extending  itfelf  into  moft  of  the  Pro« 
«  vinces  of  France,  and  was  not  appeafed  but  by  tlic 
**  deftrudion  of  part  of  thofe  unhappy  vi&ims,  thott« 
«<  fands  of  whom  were  flaughtered/* 
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the  anguiih  with  which  their  hearts  were  full; 
They  had  no  thoughts  of  entering  into  a  gene* 
ral  combination;  flill  lefs  of  changing  the 
form  of^the  Government,  and  laying  a  regular 
plan  of  public  liberty. 

Having  never  extended  their  views  beybnd 
the  fields  they  cultivated,  they  had  no  concep- 
tion of  thofe  ■  different  ranks  and  orders  of 
Men,  of  thofe  diftindt  and  oppofite  privileges 
and  prerogatives,  which  are  all  neceflary  ingre- 
dients of  a  free  Conftitution.  Hitherto  con- 
fined to  the  fame  round  of  ruftic  employments, 
they  little  thought,  of  that  complicated  fabric, 
which'  the  more  informed  themfelves  cannot 
but  with  difficulty  comprehend,  when,  by  a 
concurrcilce  of  favourable  circumftances,  the 
ftrufture  has  at  lehgth  been  reared,  and  Hands 
difplayed  to  their  view. 

In  their  fimplicity,  they  faw  no  other  remedy 
for  the  national  evils,  than  the  general  eftablifli- 
ment  of  the  Regal  power,  that  is,  of  the  authd* 
rity  of  one  common  uncontrouled  Mafter,  and 
only  longed  for  that  time,  which,  while  it  gra- 
tified their  revenge,  would  mitigate  their  fuffer- 
ings,  and  reduce  to  the  fame  level  both  .the 
oppreflbrs  and  the  oppreiTed. 

The  Nobility,  on  the  other  hand,  bent  folely 
pn  the  enjoyment  of  a  momentary  independ- 

D3 
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dice,  iTrecoverably  loft  the  afedkion  oi  the 
only  M^n  who  might  in  time  fupport  them-j 
and  equally  regardlefs  of  the  didtates  of  hn* 
majiity  and  of  prudence,  they  did  not  perceive 
the  gradual  and  continual  advances^  of  the  ro5nal 
itwhority,  which  was  loon  to  overwhelm  them 
fAL  Alvesidy  were  Normandy,  Anjou,  Langue- 
doc,  and  Touraiqe,  re-united  to  the  Crown  : 
Pauphiny,  Champagne,  and  part  of  Gtaienne^ 
were  fopn  to  follow :  France  was  doomed  at 
length  to  fee  the  reign  of  Lewis-  the  Eleventh  ; 
to  fee  her  general  Eftaltes  firft  become  ufelesfe^ 
and  be  afterwards  aboliflied. 

It  was  the  deftiny  of  Spain  alfo',  t6  behold 
her  fevejral  Kingdoms  united  under  one  Head*  $ 
flie  was  fated  to  be  in  time  rukd  by  Ferdi* 
Hand  and  Charles  the  Fifth  (a).    And  Gcrt 

(aj  Spain  was  originally  divifled  into  twelve  Kingdoms^ 
befi'dcs  Principalities,  which  by  Treaties,  aiid  cfpecially 
%y  Gonqneils,  were  colleded  into  three  Kingdoms  ^ 
ihoTe  <ff  Cafiile,  An^on,  and  Qranada*  Ferdkadd  dnr 
fifth,  KItag  of  Arigoii,  married  l{ab|sUa»  Qoeen  oi  Cair 
tile ;  they  made  a  j?il^t  Conqneft  of  the  Kingdom  of  Grii- 
»ada,  and  thefe  three  Kingdoms,  thus  united,  defcendedjp 
lii'f  516,  to  their  grandfon  Charles  V.  and  f(^itoed  the  Spa- 
tAik  Monarchy,  At  this  aera,  the  Kings  of  Spm  brgaii 
to  be  abfolate ;  and  the  States  of.  the  KlMgdpms  of 
Caftil^  and  LeDB»  ^  aflembled  at  Toledo,  in  the  month 
f<  of  November  1539*  were  the  laft  in  which  the  three 
ff  prdefs  met,  tljat  is,  the  Grandees,  the  EjPcle^a^Cfi 
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maqys  t^Kjete.  aa  ctediVe  Crciwa  pri^Totfod  the 
r'e^diAm  (>a)^  wiasi  bdecd  to  at  quire  «;:£qw;  ffoe 
pities  ;f^ txiit  her. people^  parcelled  into  (omaay 
different  /dflMafuin*^  v(ttt  defined  t»  remain 
fobjoft^to  the  arhitoary  yoke  of  {uc)l  q(  bOT 
different  Soyereigns  as.  ihould  be  able,  to  oiaijir 
tarn  tj^eirpawer  and  independeiic^.  Iiiaworcj^ 
the  fisudri  tyraahy  which  oYerfpjead  ^heCcftir 
linent/ did  not  coihpeafate^  by  any  prepara,tl0|i 
pFdifiaiit  advantages^  the  prefent  catahiities 
it  caufed ;  nor  was  it  to  leave  behind  it^  as  k 
diiappeared^  any  thing  but  a  more  regular  k\nd 
of  Defpotifm* 

**  and  the  Deputies  of  the  Towns.    See  Femrds  Generrf 

Hifioty  of  Spain, 

JaJ  The  Kmgdom  of  France,  as  it  ftood  uod^r  Hugh 
.Capf  t  znd  his  aext  Suf^ceiTors,  may,  with  a  great  degree 
of  exa^Sneisf  }^  con^p^red  with  the  German  Empire,  as 
H  ejafts  at  prefent«  and  9i{Q  e;cifte4  at  that  time;  but  the 
Imperial  Crpv^  of  Germany,  having,  through  a  conjun^- 
^on  of  cir<;umItaQce6«.  continued  eUdiive,  thf  Germj^a 
^mp^rors,  though  v«fted  with  n(or«  high-founding  pr^- 
rogati^res  than  even  the  Kings  of  France,  laboured  under 
very  eflential  difadvantages :  they  could  not  p.urfue  a  plaa 
^^  aggrandifement  with  the  fame  fteadinefs  as  a  line  of 
hereditary  Sovereigns  ufually  do ;  and  the  right  to  eleft 
them,  enjoyed  by  the  greater  Princes  of  Germany,  pro* 
cured  a  fuffident  power  to  theCej  to  proted  themfelves,  aa 
well  as  the  leffer  Lords,  againft  the  power  of  th# 
C^own, 

P4 
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■  But  in  England,  the  fame  feudal  fyftctfij"  af- 
ter having  fuddenly  broken  in  like  a  flood, 
had  depoHted,  and  ftill  continued  co-depofit, 
the  noble  feeds  of  the  fpirit  of  liberty;  unions 
and  fober  refiAaoce.  So  early  as  the  times 
©f  Edward,  the  tide  was  feen  gradually  to 
fubfide ;  the  laws  which  proteft  the  perfon 
and  property  of  the  individual,  began  to  make 
their  appearance ;  that  admirable  Conllitution, 
the  refult  of  a  threefold  power,  infenHbly 
arofe  («)-;- and  the .  eye  might  even  then  dif- 
cover  the  verdant  fummits  of  that  fortunate 
region  that  was  deftined  to  be  the  feat  of 
Philofophy  and  Liberty,  which  are  infeparable 
companions. 

{a)  *'  Now,  in  niy  opinion,"  fays  Philipe  de  Co- 
mises,  in  times  not  much  poAerior  to  thofe  of  Edward 
the  Firft,  "and  with  the.  fimplicil)'  of  the  language  of  his 
time*,  *'  among  all  the  Sovereignties  I  know  in  the 
"  worI^,~  that  in  which  the  pabtic  good  is  beft  attended 
•'  to,  and  the  leaft  violence  exercifed  on  the  people,  js 
"  that  of  England,"    Memoirts  dt  Ceminei,  torn.  I.  lib.  T, 
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CHAPTER    III. 

.  ^he  SubjeEl  continued.  • 

THE  Repfefentatives  of  the  Nation,  and 
of  the  AVhole  Nation,  were  now  admit- 
ted into  Parliament :  the  great  point  therefore 
was  gained,  that  was  one  day  to  procure  them 
the  great  jrifluefnce  which  they  at  prfefent  pof- 
fefs ;  an^dtfie  fubfequent  reigns  afford  continiial 
inftanccs  of  lis  fucceffive  growth.  .   -  - 

Under  Edward  the  Second,  the  Commons  be- 
gan  to  annex  petitions  to  the  bills  by  which  they 
granted  fiibfidies :  this  was  the  dawn  of  theit 
legillative  atithority.  Under  Edwafrd  the  Third, 
they  declared  they  would  not,  in  future,  ac- 
knowliedge  any  law  to  which  they  had  not  ex- 
prefsly  aflented.  Soon  after  this,  they  exerted 
a  privilege  in  which  confifts,  at  this  time,  one 
of  the  great  balances  of  the  Conftitution  :  they 
impeached,  and  procured  to  be  condemned, 
fome  of  the  firft  Minifters  of  State.  Under 
Henry  the  Fourth,  they  refufed  to  grant  fub- 
fidies  before  an  anfwer  had  been  given  to  their 
petitions.  In  a  word,  every  event  of  any  cdn- 
fequence  was  attended  with  an  increafe  of  the 
power  of  the  Commons ;  increafes  indeed  but 
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flow  and  gradual,  but  which  were  peaceably 
and  legally  eCe^d^  and  wo^  diQ  more  fit  to 
engage  the  attention  of  the  People,  and  coalefce 
with  the  ancient  principles  of  the  Conftitution. 
. .  Under  Hewy  th^  Fifth,  the  Nation  wa^  eit- 
tirely  tajfe.eu  up  with  its  waars  a^inft  France ; 
^md  in  the  r^gn  of  Henjy  the  Sixth  began  the 
fatal  QonteiU  between  the  houfes  of  York  and 
JLai^cafterr  The  npife  of  arms  alone  was  now 
tp  be  he^rd :  during  the  filence  of  the  laws  al- 
ready in  being,  no  thought  was  had  of  en»&;- 
jng  &ew  onea;  and  for  thirty  years  togetl^er, 
£i»gland  prei[e]?i;s  a  wid^  fcene  of  flaughter  and 
defolatiom 

At  lengtih^  under  Henry  the  Seventh,  who, 
by  his  intermarriage  with  the;  hwfe  of  York, 
united  the  pretenfions  qf  the:  two  families,  a 
jgeneral  peace  wa,s  reteftabliihed,  and  the  pra- 
fped  of  happier  days  &emed  to  open  on  the 
Nation.  But  tho  loi^g  axid  violent  agitation 
wder  whic;h  it  had  laboured^  was  to  be  fqi-r 
lowed  by  a  long  ai^d  painful  ir^covery,  Henry, 
j^oounting  tbie  thrpae  with  fword  in  hand,  md 
in  great  np^i^^  ^  a  Conquei^oTj^  had  promifes 
.to  fulfil,  af  vi^2s^  iajuries  to  avenge«  In  the 
piean  time,  the  ][^eople,  wearied  out  by  the  ca-^ 
Jsunities  ;^cy  h^d  undergone,  aqd  longing  oA^ 
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for  rcpofe,  abhorred  even  the  idea  of  refiftance; 
fo  that  the  remains  of  an  almoft  exterminate 
ed  Nalw'fity  beheld'  themfdVes  left  defence- 
Itfyy  and!  abandoned'  to  the  mercy  of  the  So- 
vereign. 

•  The  Commons,  oh  the  other  hand,  accuf- 
tomedF  to  a<ft  only  a  fecotiti  parf  m  public  aP^ 
fairt,  ami  finding  themfelves  bereft  of  thofe 
who  hatf  hitherto  been  their  Leadferd,  were 
more  than  crer  afraid  to  form,  of  themfefrej, 
an  oppofition.  \  Pladerf' itnmedtateljr,  as  wcH 
as  the  Ldrife,  imd'er'the  eye  of  the  King,  they 
beheld  themfelres  expofed  to  the  fame  dan- 
gers^ Like  them,  therefore,  they  purchafed 
their  perfbnal  fccurity  af  the  expence  of  public 
tibetty;  and  in  readittg  the  hiftory  of  the  two 
firft  Kings  of  the  hotrfe  of  Tudor,  we  imagine 
ourfelves  reading  die  relation  given  by  Tacitus, 
pf  Tiberiii*  and  the  l?[oman  Senate  (a). 

The  tittle,  therefore,  feemcd  to  be  arrived, 
at  WhicK  England'niirfl  fubmit,  in  its- turn,  to 
the'  fate  of  the  other  Katioris  of  Europe.  AU 
Ithofe  barriers  which  it  had  raifed  for  the  de- 
fence of  Its  liberty.  Teemed  to  have  only  been 
^ble  to  pqftppne  the  inevitable  effefts  of  Power* 

(mj  j^kismi^  fms^  iUmpiof,  taai»  mtigh  faffi  4t  fifii' 
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.  But  tbe  remembrance  of  their  ancient  laws, 
of  that  great  charter  fo  often  and  fo  folemnly 
caQfirmed,  was  top  deeply  impr^ed  on  the 
minds  of  the  Englilh,  to  be  effaced  by  tran- 
6tory  evils.  Like  a  deep  and  extenfive,  ocean, 
which  preferves  an  equability  of  temperadire 
amidft  all  the  vicifEtudes  of  feafons^  Ei^land 
flill  retained  thofe  principles  of  liber^  which 
were  fo  univerfally  diffufed  through  all  orders 
of  the  People,  and  they  required  oaly  a  proj)er 
opportunity  to  manifeft  themfelves. 

£ne)^nd,  befides.  Hill  continued. to,  pbfiefs 
the  iounqife  advantage  of  being  one  undivided 
State.     .... 

Had  it  been,  like  France,  divided  into  fe- 
^eral  di£kin&  dominions,  it  would  alfo  have 
had  feveral  National  Affemblies.  Thefe  Af- 
femblies,  being  convened  at  differen.t  times 
and  places,  for  this  and  other  reafons,  never 
trould  have  f^&cd  in  concert ;  and  the  power 
of  wid^hplding  fubfidies,  a  power  fo  important 
when  it  is  that  of  difabling  the  Sovereign  and 
binding  him  down  to  inaction,  would  then  have 
only  been  the  deftruAive  privilege  of  irritating 
a  Mailer  who  would  have  eafily  found  means  tQ 
obtain  fupplies  from  other  quarters. 

The  different  Parliaments  or ,  Affemblie$  of 
thefe  feveral  States,    having  thenceforth   no 
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means  of  recommending  themfelves  to  their 
Sovereign  but  their  forwardnefs  in  complying 
with  his  demands^  would  have  vied  with  each 
other  in  granting  what  it  would  not  only  have 
been  fruitlefs,  but  even  highly  dangerous^  to 
refufe*  The  King  would  not  have  failed  foon 
to  demand^  as  a  tribute^  a  gift  he  muft  have 
been  confident  to  obtain  ;  and  the  outward 
form  of  confent  would  have  been  left  to  thie 
People  only  as  an  additional  means  of  opprefl^ 
ing  them  without  danger. 

But  the  King  of  England  continued,  even 
in  the  time  of  the  Tudors,  to" have  but  one 
Affembly  before  which  he  could  lay  his  wants, 
and  apply  for  relief.  How  great  foever  the 
increafe  of  his  power  was,  a  fingle  Parliament 
alone  could  furniih  him  with  the  means  df 
exercifing  it ;  and  whether  it  was  that  the 
members  of  this  Parliament  entertained  a  deep 
fenfe  of  their  advantages,  or  whether  private 
interefl  exerted  itfelf  in  aid  of  patricftrifm, 
they  at  all  times  vindicated  the  right  of  grant* 
ing,  or  rather  refufing,  fubiidibs;  and,  amidft 
the  general  wreck  of  every  thing  they  ought 
to  have  held  dear,  they  at  leaft  « olting  obfti- 
nately  to  the  plank  which  was  deftinedto  prove 
the  inftrumcnt  of  their  prefervatioiir    ?  . 
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Under  Edward  the  Sixth,  the  abftord  tyraii* 
Bical  laws  againit  High  Treafon,  inftituted)Uj»-' 
^er  Henry  the  Eighth,  his  .prcdeceflTor,  were 
aboliihed. .  But  this  youQg  and  virtuous  Prince 
Jiavipg  foon  paiTed  away,  the  ^blood^^thirfly 
Hilary  afioniihed  the  world  with  cruelties,  which 
.nothing  but  the  fanatldfm  of  a  jpart  of  lier 
fubjeds  could  have  enabled  her  to  execute. 

Under  the  long  a^d  brilUsmt  reign  of.  Eliza- 
beth, England  began  to  breathe  lai^w;  and 
the  Proteilant  religion,  being  feated  once  iBore 
.on  the  throne,  brou^t  with  it  fame  more  free- 
dom and  toleration. 

The  Star-Chamber,    that  efiedual  inftru- 

.  ment  of  the  tyranny  of  the  two  Henries,  yet 

continued  to  fubfiA ;  the  inquifitorial  tribunal 

of  the  High  Commiffion  was  even  infiituted ; 

and    the  yoke  of  arbitrary  power  J^y  ilill 

,  heavy  on  the  fubjed:.    Bat  the  genefal  afiec* 

tion  of  the  people  for  a  Queen  whofe  former 

fotsfortwies  had  created  fuch  a.  general  coi^i- 

cenii  the  imminent  dangers  which  England 

efoapedi  and  the  extreme  glory  attending  that 

tcign>  lefiened  the  fenfe  of  fuah  exertions  of 

-authority  as  would,  in  thefe  day$,  appear  the 

.height  of  Tyranny,  and  ferved  at  that  time  to 

juftify^  a»  they  ilill  do  excuie,  a  Ffln^^s 
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whofc  great  talents,  thoxigh  not  her  prin^ 
ciples  of  government,  render  her  worthy 
of  being  ranked  among  the  greateft  Sovc'* 
reigns« 

Under  the  reign  of  the  Stuarts,  the  Nation 
began  to  teoover  from4t9tl^iig  lethargy.  James 
the  Firft,  a  prince  rather  ioaprudeat '  than  ty? 
rannical,  Hnew  back  thte  VQi}\  which'  ^d  hi*- 
therto  difguifed  fo  many  Dfurpatlons,  aj^d  made 
ah  offisDtatious  dtfpky  of  w^at  his  predeceflbrs 
had  been  contenfted  to  ^joy» 

He  was  iaceffahtly  a0^rting9  that  the  au« 
thority  of  Kings  was  not.  to  be  coptrouled^ 
any-mope  than  tiiat  of  Ood  him&lfk  lakf 
Him,  they  were  omnipotent ;  and  thofe  privir 
legescb  which  tbte  p^le  -  fo  clamorouily  fciid 
ckim,  as  their  inhetitatKd  dud  birthright,  v^^c 
no  more  than  an  eSeO:  of  the  grace  and  tole^ 
ration  of  his  rt>yal  attceftors  (a). 

Thofe  principies,  hitherto  only  filently  a^ 
dopted  in  the  Cabinet,  and  in  the  Caurts.  of 
5ultice^  had  mauitained  ifh^if  ground  in  fon; 
feqaence  of  this  ve? y  obfcurity^  Being  no^ 
unonnoed  from  the. ThirC^e,  and  refounded 


•«» 


(a)  See  hit  Declaration  made  ia  Pariiament,  ia  thfi 
Man  1610  luid  162K. 
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from  the  pulpit,  they  fpread  an  univerfal  alarm. 
Commerce, .  bcfides,  with  its  attendant  arts, 
and  above  all  that  of  printing,  diffufed  more 
falutary  notions  throughout  all  orders  of  tjbe 
people ;  a  new  light  began  to  rife  upon  the 
Nation ;  and  that  fpirit  of  oppofition  frequently 
difplayed '  itfelf  in  this  reign,  to  which  the 
Engliih  Monarch^  had  not,  for  a  long  time 
pafi,  been  accuftomed. 

But  the  ftorm,  which  was  only  gathering  in 
clouds  during  the  reign  of  James,  began  to 
mutter  under  Charles  the  Firft,  his  fucceflbr ; 
and  the  (bene  which  opened  to  view,  on  the 
acceffion  of  that  Prince^  prefented  the  moft 
formidable  afped. 

The  notions  of  religion,  by  a  fingular  con- 
currence, united  with  the  love  of  liberty :  t^e 
fsLtne  fpirit  which  had  made  an  attack  on  the 
eftablilhed  faith,  now  dire&ed  itfelf  to  po- 
litics :  the  royal  prerogatives  were  brought 
under  the  fame  examination  as  the  doftrines 
of  the  Church  of  Rome  had  been  fubmitted 
to ;  and  as  a  fuperftitious  religion  had  proved 
unable  to  fupport  the  teft,  fo  neither  could  an 
authority  pretended  unlimited,  be  expe6:ed 
to  bear  it. 

The  Commons,  on  the  other  hand,  wer& 
recovering  from  the  aftonilhment  into  which 
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tHe  cxtmdkion  of  the  power  of  the  Nobles  had, 
at  firft,  thrown  thepi.  Taking  a  view  of  the 
ftate  of  the  Nation,  and  of  their  own,  they 
became  fenfible  of  their  whole  ftrength ;  they 
determined  to  make  ufe  of  it,  and  to  reprefs 
a  power  which  feemed,  for  fo  long  a  time,  to- 
have  levelled  every  barrier-  Finding  among 
themfelves  Men  of  the  greateft  capacity,  they , 
undertook  that  important  talk  with  method 
and  by  conilitutional  means;  and  thus  had 
Charles  to  cope  with  a  whole  Nation  put  in 
motion  and  direded  by  an  affembly  of  State  f- 
men. 

And  here  we  muft  obferve  how   different. 
were  the  effefts  produced  in  England,  by  the 
annihilation  of  the    power  of  the  Nobility, 
from  thofe  which  the  fame  event  had  produced 
in  France! 

In  France,  where,  in  confequence  of  the 
divifion  of  the  People  and  of  the  exorbitant 
power  of  the  Nobles,  the  people  were  account- 
ed nothing,  when  the  Nobles  themfelves  were 
fuppreffed,  the  work  was  compleated* 

In  England,  on  the   contrary,   where  the 

Nobles    ever  vindicated  the    rights    of  the 

People  equally  with  their  own, — in  England, 

where   the. People  had    fucceflively  acquired 

E 
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inoft  effeftual  means  of  influencing  the  mo- 
tions of  the  Government,  and  above  all  were 
undivided,  when  the  Nobles  themfelves  were 
caft  to  the  ground,  the  body  of  the  People 
flood  firm,  and  maintained  the*  public  li- 
berty. 

The  unfortunate  Charles,  however,  was  to- 
tally ignorant  of  the  dangers  which  furroundcd 
him.  Seduced  by  the  example  of  the  other 
Sovereigns  of  Europe,  he  was  not  a^are  how 
different,  in  reality,  his  fituation  was  from 
theirs  :  he  had  the  imprudence  to  exert  with 
rigour  an  authority  which  he  had  no  ultimate 
refources  to  fupport :  an  union  was  at  laft  cf- 
fefted  in  the  Nation ;  and  he  faw  his  ener- 
vated prerogatives  diffipated  with  a  breath  (a). 
By  the  famous  aft,    called  the  Petition  of  ^ 


{a)  It  might  here  be  objefted,  that  when,  nnder 
Charles  the  Firfl,  the  regal  power  was  obliged  to  fub- 
znic  to  the  power  of  the  People,  the  king  pofTe/fed 
other  dominions  beiides  England,,  viz*  Scotland  and 
Ireland,  and  therefore  feemed  to  <njoy  the  fame  ad- 
vantage as  the  Kings  of  France,  that  of  reigning  over 
a  divided  Empire  or  Nation.  But,  to  this  it  is  to  be 
anfwered,  that,  at  the  time  we  mention,  Ireland,  fcarcely 
civilized,  only  increafed  the  neceflities,  and  tonfeqaently 
the  dependance,  of  the  King ;  while  Scotland,  througk 
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Righti  and  another  pofteriqr  Ad:,  to  both 
which  he  aiTented,  the  compulfory  loans  and 
lax^s,  difguifed  under  the  name  of  Benevolences j^ 
were  declared  to  be  contrary  to  law ;  arbitrary 
unp^ifonments^  and  the  exercife  of  the  martia^ 
law,  were  abpUAied ;  the  Court  of  High  Com- 
pii^on,  and'  the  Star-Chambcr,  were  fup- 
orefled  {a)  ;  and  tl^e  Conftitution,  freed  from 
file,  apparatus  of  defpotic  powers  with  which 

th^  con|un6lion  of  peculiar  drcamllances,  had  thrown 
off  her  obedience.  And  though  thofe  two  States,  even 
at  preient)  bear,  no  proportion  to  the  compa^  b9dy  of 
th^  Kingdom  of  England,  and  feexfa  never,  to  have  beeq.' 
able>  by  their  union  widi  it,  to  procure  to  the  King  any 
dangerous  refources,  yet,  the  circumftances  which  took 
place  in  both  at  the  time  of  the  Revolution,  or  (ince. 
firfiiciently  prove  that  it  was  no  unfavourable  circumftance 
to  £ngUlh  liberty,  that  thje  great  criiis  of  the  reign  of 
Charles  the  Fir^,  and  the  ^eat  advance  which  the  Con- 
fiittttion  was  to  make  at  that  time,  (hould  precede  the 
period  at  which  the  King  of  England  might  have  been 
able  to  call  in  the  affiftance  of  two  other  Kingdoms. 

(a)  The  Star-Chamber  differed  from  all  the  other 
Courts  of  Law  in  this :  the  latter  were  governed  only 
by  the  common  ]aw»  or  immemorial  cudom,  and  A  As  of 
Parliament:  whereas  the  former  often  admitted  for  law 
the  proclamations  of  the  King  in  Council,  and  grounded 
its  judgments  upon  them.  1  he  abolition  of  this  Tri- 
bunal^'  therefore,  was  joflly  looked  upon  as  a  great  vie* 
tory  over  regal  Anthority. 

Ez 
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the  Tudor s  had  obfcut^d  it,  was  rcftored  to 
its  ancient  .luftre.  Happy  had  been  the  People 
if  their  Leaders,  after  having  executed  fo 
tioble  a  work,  had  contented  themfelves  with 
the  glory  of  being  the  benefadors  of  their 
Country.  Happy  had  been  the  King,  if 
obliged  at  laft  to  fubmit,  his  fubmilBon  had 
beeni  fincere,  and  if  he  had  become  fufficiently 
ferifible,  that  the  only  tefource  he  had  left  wa« 
the  affedtion  of  his  fubjedls. 

But  Charles  knew  not  how  to  furyive  the 
lofs  of  a  power  he  had  conceived  to  be  in* 
difputable:    he   could  not    reconcile  himfelf 
to  limitations  and  reftraints  fo  injurious,  ac- 
cording to  his  notions,  to  fovereign  authority. 
His  difcourfe  and  conduft  betrayed  his  fecret 
defigns;   diftruft  took  pofTeffion  of  the  Na- 
tion ;  certain  anibitious  perfons  availed  them- 
felves of  it  to  promote  their  own  views ;  and 
the  ftorm,  which  feemed  to  have  blown  over, 
burft  forth  anew.     The  contending  fanaticifm 
of  perfecuting  feds,  joined  in  the  conflidt  be- 
tween regal  haughtinefs  and  the  ambition  of 
individuals;    the  tempeft   blew    from  every 
point  of  the  compafs ;  the  Conftitution  was 
rent  afunder,    and  Charles  exhibited   in  his 
fall  an  awful  example  to  the  Univerfe. 
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.    The  Royal  power  being  thus  annihilated, 
the  Englifti  made  fruitlefs  attempts  to  fubfti- 
tute  a    republican  Government   in  its    ftead. 
^'  It  was  a  curious  fpedtacle/*  fays  Montefquieu, 
'^  to  behold  the  vain  efforts  of  the  Engliih  to 
^*  eftablilh  ^among  themfelves  a  Democracy." 
Subjected,  at  firft,  to  the  power  of  the  prin- 
cipal Leaders  in  the  Long  Parliament,  they 
faw  that  power  expire,  only  to  pafs,  without 
abounds,  into  the  hands  of  a  ProteKftor,     They 
./aw  it    afterwards  parcelled  out  ^mpng  the 
.  Chiefs  of  different  bodies  of  troops ;  and  thus 
ihifting   without  end  from  one  kind  of  fub- 
jeftion  to  another,  they  were  at  length  con- 
vinced, that  no  attempt  tq  eftablilh  Jiberty  in 
.  a  great  Nation,  by  qaaklng  the  people  inter- 
fere in  the  common  bufinefs  of  Government, 
is  pf  all  attempts  the  mpft  chimerical ;  that 
.  the  authority  of  alh  with  which  Men  are  a- 
mufed,  is  in  reality  no  more  than  the  autho- 
rity of  a  few  powerful  individuals  who  divide 
the  Republic  among  themfelves ;  and  they  at 
.  laft  refted  in  the  bofom  of  the  only  Conftitution 
.  which  is  fit  for  a  great  State  atid  a  free  People ; 
.  I  mean  that  in  which  a  chofen  number  deli- 
berate, and  a  fingle   hand  executes ;  but  \vi 
yf\C\^\  at  the  fame  t}me,  the  public  fatisf^dtiq^ 
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is  rendered,  by  the  general  relation  and  arrange- 
ment of  things,  a  neceffafy  condition  of  the 
duration  of  Government. 

Charles  the  Second,  therefore,  was  called 
over;  and  he  experienced,  on  the  part  of 
the  people,  that  enthufiafm  of  afFedion  which 
ufually  attends  the  return  from  a  long  aliena-f 
tion.  He  could  not  however  bring  himfelf  tb 
forgive  them  the  inexpiable  crfme  of  which' he 
looked  upon  them  to  have  been  guilty.  'He 
faw  with  the  deepeft  concern  that  they  ftill  en- 
tertained their  former  notions  with  regard  tb 
the  nature  of  the  royal  prerogative ;  and,  bent 
upon  the  recovery  of  ^  the  ancient  powers  of 
the  Crown,  he  only  waited  for  an  ^opportunity 
to  break  thofe  promifes  which  had  procured 
his  reftoration. 

But  the  very  eagemefs  of  his  meafures  frtf- 
trated  their  fuccefs.  His  dangerous  alliances 
on  the  Continent,  and  tlie  extravagant  wars  in 
which  he  involved  England,  joined  to  the. fre- 
quent abufe  he  made  of  his  authority,  betrayed 
Tiis  defigns.  The  eyes  of  the  Nation  were  footo 
opened,  and  faw  into  his  projects;  when,  con- 
vinced at  length  that  nothing  but  fixed  andlr- 
refiftible  bounds  can  be  an  effeftual  check  on 
the  views  and  efforts  of  Power,  they  refolvcd 
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finally  to  take  away  thofe  remnants  of  defpo- 
tifm  which  (till  made  a  part  of  the  regal  pre- 
rogative. 

The  military  fervices  due  to  the  Crown,  the 
remains  of  the  ancient  feudal  tenures,  had  been 
already  aboliihed  :  the  laws  againft  heretics 
were  npjv  repealed ;  the  Statute  for  holding 
parliaments  once  at  leaft  in  three  years  was  en- 
aAed ;  the  Habeas  Corpus  AQ:,  that  barrier  of 
the  Subje&'s  perfonal  fafety,  was  eftabliftied ; 
and,  fuch  was  the  patriotifm  of  the  Parlia- 
ments, that  it  was  under  a  King  the  moft  de- 
llitute  of  principle,  that  liberty  received  its 
moft  efficacious  fupp'orts. 

At  length,  on  the  death  of  Charles,  began 
a  reign  which  affords  a  moft  exemplary  leflbn 
both  to  Kings  and  People.  James  the  Second, 
a  prince  of  a  more  rigid  difpofition,  though 
of  a  lefs  comprehenfive  underftanding,  than 
his  late  brother,  purfued  ftill  more  opetily  the 
project,  which  had  already  proved  fo  fatal 
to  his  family.  He  would  not  fee  that  the^reat 
alterations  which  had  fucccffively  been  eflfed:ed 
in  the  Conftitution,  rendered  the  execution  of 
it  daily  more  and  more  impradticable  :  he  im- 
prudently fufFered  himfelf  to  be  exafperated  at 
a  refiftance  he  was  in  no  condition  to  overcome ; 

£  4 
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and,  hurried  away  by  a  fpirit  of  defpotifin  and 
a  monkifh  zeal^  he  ran  headlong  againft  the 
rock  which  was  to  wreck  his  authority. 

He  not  only  ufed,  in  his  declarations^  the 
alarming  expreffions  of  Abfolute  Power  and 
Unlimited  Obedience -^  he  not  only  ufurped 
to  himfelf  a  right  to  difpenfe  with  the  laws ; 
but  moreover  fought  to  convert  that  deftru&ive 
.  pretenfion  to  the,  deftruftion  of  thofe  very  laws 
which  were  held  moft  dear  by  the  Nation,  by 
endeavouring  to  abolifh  a  religion  for  whicl^ 
they  had  fufFered  the  greateft  calamities,  in  or- 
der to  eftabliih  on  its  ruins  a  mode  of  faith 
which  repeated  ASts  of  the  Legiflature  had 
profcribed ;  and  profcribed,  not  becaufe  it 
tended  to  eflablifli  in  England  the  doftrines  of 
Tranfubftantiation  and  Purgatory,  dodrines  in 
themfelves  of  no  political  moment,  but  be-. 
caufe  the  unlimited  power  of  the  Sovereign  had 
always  been  made  one  of  its  principal  tenets. 

To  endeavour  therefore  to  revive  fuch  a  Re-^ 
ligion,  was  not  only  a  violation  of  the  laws,  but 
was,  by  one  enormous  violation,  to  pave  the 
way  for  others  of  a  ftill  more  alarming  nature. 
Hence  the  Englilh,  feeing  that  their  liberty 
was  attacked  even  in  its  firft  principles,  had 
recxjuffe  to  that  remedy  which  reafon  and  na» 
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tiire  point  out  to  the  People,  when  he  who 
ought  to  be  the  guardian  of  the  laws  becomes 
their  deftroyer : '  they  withdrew  the  allegiance 
which  they  had  fworn  to  James,  and  thought 
themfelves  abfolved  from  their  oath  to  a  King 
who  himfelf  difregarded  the  oath  he  had  made 
to  his  People. 

But,  inftead  of  a  revolution  like  that  which 
dethroned  Charles  the  Firft,  which  was  ef- 
feded  by  a  great  efFufion  of  blood,  and  threw 
the  ftate  into  a  general  and  terrible  convulfion, 

.  the  dethronement  of  James  proved  a  matter 
of  fliort  and  eafy  operation.  In  confequence 
of  the  progreiEve  information  of  the  People, 
and  the  certainty  of  the  principles  which  now 
dire^ed  the  Nation,  the  whole  were  unani- 
mous. All  the  ties  by  which  the  People  were 
bound  to  the  throne,  were  broken,  as  it  were, 
by  one  fingle  ihock;  and  James,  who,  the 
moment  before,  was  a  Monarch  furrounded 

.  by  fubje&s,  became  at  once  a  fimple  individual 

.  }n  the  midft  of  the  Nation. 

•That  which  contributes,  above  all,  to  diftin- 
guifli  this  event  as  Angular  in  the  annals  of 
Mankind,  is  the  moderation^  I  may  eVen  fay, 
the  legality  which  accompanied  it.  As  if  to 
(Jcjhrone  a  King  \yhp  fought  to  fet  himfelf 
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•above 'the  Laws^  had  been  a  natural  conie* 
quence  oi,  and  provided  for  by^  the  principles 
of  Government,  every  thing  remained  in  its 
place ;  the  Throne  was  declared  vacant,  ajid  a 
new  lino  of  fucceifion  was  eilabliihed. 

Nor  was  this  all;  care  was  had  to  repair, 
the  breaches  that  had  been  made  in  the  Con** 
ilitution,  ;as  well  as  to  prevent  new  ones ;  and 
^vantage  was  taken  of  the  rare  opportunity 
of  entering  into  an  original  and  exprefs  com* 
.paft  between  King  and  People. 

An  Oath  was  required  of  the  new  King, 
more  precife  than  had  been  taken  by  his  pre-^ 
deceflbrs ;  and  it  was  confecrated  as  a  perpe- 
tual formula  of  fuch  oaths.  It  was  deter- 
mined, that  to  imppfe  taxes  without  the  con- 
fent  of  Parliament,  as  well  as,  to  keep  up  a 
Handing  army  in  time  of  peace,  are  contrary 
to  law.  The  power  which  the  Crowp  had  con- 
ftantly  claimed,  of  difpenfing  with  the  laws, 
was  abolilhed.  It  was  enadted,  that  the  fub- 
je(9:,  of  whatever  rank  or  degree,  had  a,  right 
to  prefent  petitions  to  the  King,  (a)  LafUy^^ 

(a)  The  Lords  and  Commons*  previous  to  the  Coro- 
nation of  King  William  and  Qpeen  Mary,  liad  framed  a 
Bill  which  contained  a  declaration  of  the  rights  which 
they  claimed  in  behalf  of  the  People,   and  was  in  con* 
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•f&e  key-ftoiic  ivas  put  to  the  arch,  by  the 
•iiAl  eftabliihment  of  the  Liberty  of  the 
•Prefs  (a). 

The  "Revolution  of  1689  is  therefore  the 
^Aird  grand' aera  in  the  hiftory  of  the  Conftitu- 
-tlon  of  England.  The  great  charter  hadmark- 
«ed  out. the  limits  within  whidh  the  Royal  aU- 
•thority oli^ht'to'beconlhicd;  feme  outworks 
-w4i*e  falfed'ih  Ae  reign  of  Edward  the  Firft; 
4ut^  it  w4s  'at  the  Revolution  that  the  circum- 
-  Vailiticm^  was  :«>mpleated. 

It  was  at  this  aera,  that  the  true  principles  of 
civil  fociety  were  fully  eftablilhed.  By  the  ex- 
pulfion  of  a  King  who  had  violated  his  oath, 
the  dodrine  ^f  Refiftance,  that  ultimate  re- 
fource  of  an  oppreffed  People,  was  confirmed 
beyond  a  dnubt.  '  By  the  exclufion  given  to  a 

fequdtiee  called  %he  Bill  if  Rights.  This  Bill  contained 
the  Articles' above/ as  i¥ell  as  foitie  others,  and  baving 
received  afterwards  the  *  Royal  alTent,  became  an  Aft  of 
Parliament,  under  the  title  of  An  AQ  declaring  tb$  Rights 
and  Lihertiis  of  the  Suijeff,  and  fettling  the  SucceJ^on  of  the 
GvoMi.— A.  I  Williffin' and  Mary,  Seflf,  2.  Cap.  2. 

(a)  The  tibetty  of  the  prefs  was,  properly  fpeaking, 

'  eftaUiflied  only  four  years  afterwards,  in  confi^G^aence  of 

the  refiifal  which  tbe  Parliament  made  at  that  time  to 

continue  any    longer  the  reflridions  which  had  before 

been  fet  upon  it. 
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family  hereditarily  defpotic,  it  was  finally  de- 
termined, that  Nations  are  not  the  property  of 
Kings.  The  principles  of  Paffivc  Obedienct^^ 
the  Divine  and  indefeafible  Right  of  Kings, 
in  a  word,  the  whole  fcaffolding  of  falfc  and 
fuperflitious  notions  by  whiqh  the  Royal  au- 
thority had  till  then  been  fupporte49  fipH  to 
<  the  ground,  and  in  the  room  of  it  were  fub- 
Hituted  the  more  folid  s^iid  durable  foun- 
datbns  of  the  love  of  order,  and  a  fenfe  qf 
the  neceffity  of  civil  governmeQt  among  Man- 
lund, 

■  a    I.     I    t.  .  J       .    ■       ■       ■■  ■■'  ■  '  II 

f 

CHAPTER     III, 

Of  the  Legjflathe  Piswef. 

IN  almoft  all  the  States  of  Europe,  the  will 
of  the  Prince  holds  the  place  of  law ;  and 
cuftpm  has  fo  confounded  the  matter  of  right 
with  the  matter  of  faft,  that  their  Lawyers 
generally  reprefent  the  legiflative  authority 
as  eflentially  attached  to  the  character  of  King ; 
and  the  plenitude  of  his  power  feems  to  them 
ncceffarily  to  flow  from  the  very  definition  of 
his  title. 
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The  'Englifli,  placed  in  more  favourable 
circuinftances,  have  judged  diflferently :  they 
could  not  believe  that  the  deftiny  of  Mankind 
ought  to  depend  on  a  play  of  words,  and  on 
fcholaftic  fubtilties;  they  have  therefore  an- 
nexed no  other  idea  to  the  word  Kingy  or  Rcy,  a 
word  known  alfo  to  their  laws,  than  that, 
which  the  Latins  annexed  to  the  word  Rex^ 
and  the  northern  Nations  to  that  of  Cyning. 

In  limiting  therefore  the  power  of  their  King^ 
they  have  aded  chore  confiftently  with  the  etymo- 
logy of  the  word ;  they  have  afted  alfo  more  con- 
fiftently with  reafon,  in  not  leaving  the  laws  to  the 
difpofal  of  the  perfon  who  is  already  invefted  with- 
the  public  po'wer  of  the  State,  that  is,  of  the  per- 
fon who  lies  under  the  greateft  and  moft  impor- 
tant temptations  to  fet  himfelf  above  them, :     . 

The  bafis  of  the  Englifh  Conftitujcion,  the 
capital  principle  on  which  all  others  depend, 
is  that  the  Legiflative  power  belongs  to  Par- 
liament alone;  that  is  to  fay,  the  power  of 
cftabliftiing  laws,  and  of  abrogating,  changing, 
or  explaining  them. 

The  conftituent  parts  of  Parliament  are  the 
King,  the  Houfe  of  liords,  and  the  Houfe  of 
Commons. 

The  Houfe  of  Commons,  otherwife  the  A{^ 
fembly  of  the  Reprefentatives  of  the  Nation, 
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is  compofed  of  the  Deputies  of  the  different 
Counties,  each  of  which  fends  two;  of  the 
Deputies  of  certain  Towns,  of  which  London^ 
kicluding  Weftminfter  and  South w^rrk,  fenda 
eight, — ^other  Towns,  two  or  one:  and  of  the 
Deputies  of  the  Univerfities  of  Oxford  and 
Cambridge,  each  of  which  fends  two. 
<  Laftly,  fince  the  Ad:  of  Union,  Scotland 
fends  forty-ftve  Deputies ;  who,  added  to  thofe 
jiuft  mentioned,  make  up  the  whofe  humBcr  of 
five  hundred  and  fifty-eight.  Thofe  Deputies^ 
though  feparately  eleded,  do  not  folely  repre-e 
fent  the  Town  or  County  that  fends  them,  as  is 
the  cafe  with  the  Deputies  of  the  United  Pro- 
vinces of  the  Netherlands,  or  of  the  Swifs  Can- 
tona;  but,  when  they  are  once  admitted,  they 
reprcfent  the  whole  body  of  the  Nation.  ' 

The  qualifications  required  for  being  a 
Member  of  the  Houfe  of  Commons  are,  for 
reprefenting  a  County,  to  be  born  a  ftibjeft 
of  Great  Britain,  and  to  be  poffeffed  of  a 
landed  eftate  of  fix  hundred  pounds  a  year ;  and 
of  three  hundred,  for  reprefenting  a  Town,  or 

Borough. 

The  qualifications  required  for  being  an 
eledor  in  a  County,  are,  to  be  poffeffed,  in 
that  County,  of  a  Freehold  of  forty  fliillings 
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a  year,  (a)  With  regard  to  ele&ors  in  Tovmr 
or  Boroughs,  they  muft  be  Freemen,  of  theih^ 
a  word  which  now  fignifies  dertain  qualifica'- 
tions  expreffed  in  the  particular  Charters. 

When  the  King,  has  determined  to  afiemble 
a  Parliament,  he  fends  an  order  for  that  pur* 
pofe  to  the  Lord  Chancellor,  who,  after  re« 
ceiving  the  fame,  fends  a  writ  under  che  greac 
feal  of  £ngland  to  the  Sheriff  of  every  County^ 
direAisig  him  to  take  the  neceflary  fteprfctf  titt 
cleAibtt  of  Members  for  the  County,  and  the 
Towns  and  Boroughs  contained  in  it.  Threes 
days  after  the  reception  of  the  writ^  the  She-. 
r}S  muft,  in  his  turn,  fend  his  prccepx  to  die 
Magiftrates  of  the  Towns  and  Boroujghs,  ta 
order  tfaem  to  make  their  ele&ion  withia  eight 
days  after  the  refctption  of  the  precept^  gi!vi4g 
four  days  notice  of  the  fame.  And  the  She-* 
riff  hirtjfelf  muft  proceed  to  the  eleftion  for  the 
County,  not  fooner  than  ten  days  aftef  the  re* 
ceipt  of  the  writ,  nor  l^er  than  fixteen. 

The  principal  precautions  taken  by  tho 
law,  to  infure  the  freedom  of  eledtions^  axe^ 

(«)  This  FreehQld  moft  have  be«a  poffcflitd  hj  the 
eledor  one  whole  year  at  leaft  before  thfe  time  of  eIe£lion> 
except  it  has  devolved  to  htm  by  inheritance,  by  tnarriage» 
by  a  laft  wtU,  or  by  promotion  to  aa  office. 
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that  ahy  Candidate,  who  after  the  date  of  the 
writ,  or  even  after  the  vacancy,  fliall  have  givea 
entertainments  to  the  elediors  of  a  place,  or  to. 
any  of  them,  in  order  to  his  being  elefted,: 
ihail  be  incapable  of  ferving  for  thit  place  in 
Parliament.     That  if  any  perfon- gives,,  or 
promifcs  to  give,  any  money,  employment,  or 
reward,  to  any  voter,  in  order  to  influence '  his 
Vote,  he,  as  well  as  the  voter  himfelf,  fhall  be 
condemned  to  pay  a  fine  of  five  hundred  pounds, 
and  for  ever  difquaiified  to  vote  and  hold  any* 
office  in  any  corporation ;  the  faculty  however 
being  referved  to  both,  of  procuring  their  in-, 
demnity  for  their  oWn  offence,,  by  difcovering 

ibme  other  offender  of  the  fame  kind. 

It  has  been  moreover  eftablifhed,  that  na 
Lord  of  Parliament,  or  Lord  Lieutenant  of  a' 
County,  has  any  right  to  interfere  in  the  elec- 
tions of  members ;  that  any  officer  of  the  ex- 
cife,  cuftoms,  &c.  who  Ihall  prefume  to  inter- 
meddle in  eledtions,  by  influencing  any  voter* 
to  give  or  withhold  his  vote,  ihall  forfeit  one 
hundred  pounds,  and  be  difabled  to  hold  any 
office.  Laftly,  all  foldiers  quartered  in  a  place 
where  an  election  is  to  be  made,  mufl  move 
from  it,  at  leaft  one  day  before  the  eledion, 
to  the  diftance  of  two  miles  or  more,  and  re- 
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turn  not  till   one   day   after  the  ele<ftion  is 
finilhed,         .  > 

The  Houfe  of  Peers,  or  Lords,  is  compofed. 
of  tbeLoriis  Spiritual,  who  are  the  Archbifliops 
of  Canterbury  and  of  York,  and  the  twenty- 
four  Biihops;    and  of  the  Lords  Temporal, 
whatever  may  be  their  refpedive  titles,  fuch  as 
Dukes,  Marquifes,  Earls^  &ca 
V  Laftly,  the  King  is  the  third  conftitutive 
part  of  Parliament :  it  is  even  he  alone  who 
can  convoke  it;  and  he  alone  can  diflblve,  or. 
prorogue  it.   The  efFed:  of  a  diflblution  is,  that- 
from  that  moment  the  Parliament  completely 
ceafes  to  exift ;  the  commiffion  given  to  the 

» 

Members  by  their  Conftittients  is  at  an  end ; 
and  whenever  a  tiew  meeting  of  Parliament 
Ihall  happen,  they  muft  be  elefted  anew.  -  A 
prorogation  is  an  adjournment  to  a  term  ap- 
pointed by  the  King ;  till  which  the  exiftence 
of  Parliament  is  (imply  interrupted,  and  the 
funftion  of  the  Deputies  fufpended. 

When  the  Parliament  meets,  whether  it  be 
by  virtue  of  a  new  fummons,  or  whether,  be- 
ing compofed  of  Members  formerly  elected, 
it  meets  again  at  the  expiration  of  the  term  for 
which  it  had  been  prorogued,  the  King  either 
goes  to  it  in  perfon,  invefted  with  the  infignia 
of  his  dignity,  or  appoints  proper  perfons  to 

F 


66      THE   CONSTITUTION 

reprefent  him  on  that  occafion,  and  opens  the 
feffion  by  laying  before  the  Parliament  the 
ilate ,  of  the  public  afiairs^  and  inviting  them 
to  take  them  into  confideration.  This  pre** 
f^ncc  of  the  Kiog^  either  real  or  repre- 
fented,  is  abfolutely  requifite  at  the  firft  meet- 
ing ;.  it  is  it  which  gives  life  to  the  Legif- 
lative  Bodies^  and  puts  them  in  a&ion. 

The  King,  having  concluded  his  declaration^ 
withdraws.  The  Parliament^  which  is  then 
legally  intrufted  with  the  car^  of  the  National 
concerns,  enters  upon  its  fundions,*  and  con* 
tinues  to  exift  till  it  is  prorogued,  or  diflblved* 
The  Houie  of  Conunons,  and  that  of  Peers, 
aflerhble  feparately :  the  former,  under  the 
prefidence  of  the  Lord  Chancellor ;  the 
latter,  under  that  of  their  Speaker  :  and  both 
feparately  adjourn  to  fuch  days  as  they  ref- 
pedively  think  proper  to  appoint. 

As  each  of  the  two  Houfes  has  a  negative 
on  the  propofitions  made  by  the  other,  and 
there  is,  confequently,  no  danger  of  their  en- 
ctoaching  on  each  other's  rights,  nor  on  thofe 
of  the  King,  who  has  likewife  his  negative  up- 
on them  both,  any  queftion  judged  by  them 
conducive  to  the  public  good,  without  excep- 
tion, may  be  made  the  fubjeft  of  their  refpec- 
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tive  deliberations.  Such  are^  for  inftance,  new 
limitations,  or  extenlions,  to  be  given  to  the  au- 
thority of  the  King ;  the  eftablilhing  of  new 
laws,  or  making  changes  in  thofe  already  in 
being.  Laftly,  the  different  kinds  of  public 
provifions,  or  eftabliihments,  the  various  abufes 
of  adminiftration,  and  their  remedies,  become, 
in  every  Seffion,  the  pbjed  of  the  attentioa  of 
Parliament. 

Here,  however,  an  important  obfervation 
muft  be  made.  All  Bills  for  grantbg  Money 
muft  have  their  beginning  in  the  Houfe  of 
Commons  :  the  Lords  cannot  take  this  ob}e& 
into  their  confideraition  but  in  confequence  of 
a  bill  prefented  to  them  by  the  latter ;  and  the 
Commons  have  at  all  times  been  fo<  anxioufly 
tenacious  of  this  privilege,  that  they  have  never 
fufiered  the  Lords  even  to  make  any  change 
in  the  Money  Bills  which  they  have  fent  to  them; 
and  the  Lords  are  expedted  fimply  and  folely 
either  to  accept  or  rcjeft  them. 

This  excepted,  every  Member,  in  each  Houfe, 
may  propofe  whatever  queftion  he  thinks  pro- 
per. If,  after  being  confidcred,  the  matter  is 
found  to  deferve  attention,  the  perfon  who  made 
the  propofition,  ufually  with  fome  others  ad- 
joined to  him,  is  defired  to  fet  it  down  in  writ- 
ing. K,  after  more  complete  difcuffions  of  the 
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fubjeft,  the  propofition  is  carried  in  the  affirma- 
tive, it  is  fent  to  the  other  Houfe,  that  they  maj^, 
in  theit  tgrn,  take  it  into  confideration*  If  the 
other  Houfe  rejedlthe  Bill,  it  remains  without 
any  effe<ft :  if  they  agree  to  it,  nothing  remains 
wanting  to  its  complete  eftablilhment,  but  the 
Royal  Affent. 

When  there  is  no  bulinefs  that  requires  im- 
mediate difpatch,  the  King  ufually  waits  till 
the  end  of  the  Seffion,  or  at  leaft  till  a  certain 
number  of  bills  ate  ready  for  him,  before  he 
declares  his  royal  pleafure.  When  the  time  is 
come,  the  King  goes  to  Parliament  in  the  fame 
ftate  with  which  he  opened  it ;  and  while  he 
is  feated  on  the  Throne,  a  Clerk,  who  has  a  lift 
of  the  Bills,  gives  or  refufes,  as  he  reads^  the 
Royal  Affent. 

When  the  Royal  Affent  is  given  to  a  public 
Bill,  the  Clerk  fays,  le  Roy  le  veut.  If  the 
bill  be  a  private  Bill,  he  fays,  foit  fait  comme  il 
eft  defirL     If  the  Bill  has  fubfidies  for  its  ob- 

jedt,  he  fays,  k  Roy  remercie  fes  loyaux  SubjeBs^ 
accepte  leur  benevolence,  i^  aujjt  le  veut.  Laftly,' 
if  the  King  does  not  think  proper  to  affent  to 
the  Bill,  the  Clerk  fays,  U  Roy  s'advifera ;  which 
is  a  mild  way  of  giving  a  refufal. 
•  It  is,  however,  pretty  Angular,  that  the 
King  of  England  fliould  make  ufe  of  the  French 
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language  to  declare  his  intentions  to  his  Parlia*. 
ment.  This  cuftom  was  introduced  at  the 
Conqueft  (^?),and  has  been  continued,  like  other 
aiatters  of  form,  which  fometimes  fubfift  for 
ages  after  the  real  fubftance  of  things  has  been 
altered  ;  and  Judge  Blackftone  expreffes  him- 
felf,  on  this  fubjedt  in  the  following  words. 
**  A  badge,  it  muft  be  owned  (now  the  only 
*^  one  ren;iaining)  of  Conqueft ;  and  which  one 
"  would  wifli  to  fee  fall  into  total  oblivipn,  un- 
*'  lefs  it  be  refefved  as  a  folemn  memento  to 
"  remind  us  that  our  liberties  are  mortal,  having 
"  once  been  deftroyed  by  a  foreign  force/* 

When  the  King  ha$  declared  his  different 
intentions,  he  prorogues  the  Parliament.  Thofe 
Bills  which  he  has  reje&ed,  remain  without  % 
force  ;  thpfe  to  which  he  has  affentcd^  become 
th^  fxpreffion  of  the  will  of  the  bigheft  power 
acknowledged  in  England  ;  they  have  the 
fapie  binding  force  as  the  Edits  enregifires  hav^ 

(0)  William  the  Conqveror  added  to  the  other  changes 
he  introduced^  the  abolition  of  the  Englifh  language  in 
a}l  public,  as  weU  as  judicial^  tranfadlions,  and  fub(litute4 
to  it  the  French  that  was  fpoke  in  his  time :  hence  the 
namber  of  old  French  words  that  are  met  with  in  the 
ilyle  of  the  Englifh  laws.  It  was  only  under  Edward  III. 
that  the  Engliih  language  began  to<be  le-eftablifhed  in  the 
Courts  of  Juftice. 
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in  France  (a)y  and  as  the  Populifcita  had  in 
•ancient  Rome :  in  a  word,  they  are  Laws. 
And,  though  each  of  the  conftituent  parts  of 
the  Parliament  might,  at  firft,  have  prevented 
the  exiftence  of  thofe  laws,  the  united  will  of 
all  the  Three  is  now  neceffary  to  repeal  them, 

.   {a)  They  call  in  Fxance,  EiiUs  enrigiftrh,  thofe  Ediaa 
lof  the  King  which  have  been  regiftered  in  the  Court  of 
Parliament.      The  word  Parliament  does   not   however 
expreft  in  France,  as  it  does  in  England,  the  AfTembly  of 
the  Eilates  of  the  Kingdom.    The  French  Parlemeus  are 
only  Coarts  oi  Juftice :  that  of  Paris  was  inftitoted  in  the 
fame  manner,  and  for  the  fame  purpofes,  as  the  Jula  Regis 
was  afterwards  in  England,  viz.  for  the  adminiftration  of 
public  Juitice,  and  for  deciding  the  differences  between' the 
King  and  his  Barons  :  it  was  in  confequence  of  the  Judg- 
ments awarded  by  that  Court,  that  the  King  proceeded  to 
feize   the   dominions  of  thofe  Lords  or  Princes  againft 
whom  a  fentence  had  been  pafTed,  and  when  he  was  able 
to  cffeft  this,  united  them  to  the  Crown,     The  Parliament 
of  Pari?,  *a8  do  the  other  Courts   of  Law,  grounds  its 
judgments  upon   the  E^is   or  Ordonnances  of  the  King, 
when  it  has  once  regiftered  them.    When  thofe  Ordon* 
nances  are   looked  upon  as  grievous  to  the  Subje£t,  the 
Parliament    refufes    to    regiiler   them  :    but    this  they 
do  not  from  any  pretenfion  they  have  to  a  ihare  in 
the  Legiflative  authority ;  they  only  objedt  that  they  are 
not  fatisfied  that  the  Ordonnance  before  them  is  really  the 
will  of  the  King,  and  then  proceed  to  make  remonilrances 
againft  it :  fometimes  the  King  defers  to  thefe ;  or,  if  he 
is  refolved  to  put  an  end  to  all  oppofition,  he  comes  in 
perfon  to  the  farliament^   there  holds  what  they  call  um 
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CHAP.    IV. 

Of  the  Executive  Power. 

WHEN  the  Parliament  is  prorogued  or 
diffolved^  it  ceafes  to  exift;  but  its 
laws  flill  continue  to  be  in  force  :  the  King  re* 
mains  charged  with  the  execution  of  them^ 
and  is  fupplied  with  the  neceflary  power  for 
that  purpofe. 

It  is  however  to  be  obferved  that,  though 
in  his  political  capacity  of  one  of  the  con- 
ftituent  pirts  of  the  Parliament,  that  is,  with 
regard  to  the  Ihare  allotted  to  him  in  the  le« 
giflative  authority,  the  King  is  undoubtedly 
Sovereign,  and  only  needs  alledge  his  will 
when  he  gives  or  refufes  his  affent  to  the  bills 
prefented  to  him ;  yet,  in  the  exercife  of  his 
powers  of  Government,  he  is  no  iporc 
than  a  Magiftrate,  and  the  laws,  whether  thofc 
that  exifted  before  him,  or  thofe  to  which, 
by  his  affent,  he  has  given  being,  muft  di? 
redt  his  condud,  and  biqd  him  equally  with 
his  fubje&s. 

Lit  de  Jufiicfy  declares  that  the  Ordonnana  before  thexn  is 
a£laally  hi^  wil]|  ^nd  pr4$r8  the  proper  Officer  to  refUlef 
it. 
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The  firft  prerogative  of  the  King,  in  his 
capacity  of  Supreme  Magiftrate,  has  for  its 
objeft  the  adminiftration  of  Juftice. 

i''.  He  is  the  fource  of  all  judicial  power  in^ 
the  State ;  he  is  the  Chief  of  all  the  Courts  of 
Law,  and  the  Judges  are  only  his  Subftitutes ; 
every  thing  is  tranfafted  in  his  name ;  the  Judg- 
ments muft  be  with  his  Seal,  and  are  executed 
by  his  Officers. 

-  2^.  By.a  fidion  of  the  law,  he  is  looked  upon 
as  the  univerfal  proprietor  of  the  kingdom;  he 
lis  in  confequence  deemed  diredtly  concerned  in 
all  offences ;  and  for  that  reafon  profecutions  are 
to  be  carried  on,  in  his  name,  in  the  Courts  of  law. 

3^.  He  can  pardon  offences,  that  is,  remit  the 
punilhment  that  has  been  awarded  in  confe-? 
qiience  of  his  profecution. 

II.  The  fecond  prerogative  of  the  King,  is, 
to  be  the  fountain  of  honour y  that  is,  the  diflrir 
butor  of  titles  and  dignities :  he  creates  the 
Peers  of  the  realm,  as  well  as  beftows'  the  dif- 
ferent  degrees  of  inferior  Nobility.  He  more- 
bver  difpofes  of  the  different  offices,  either 
in  the  Courts  of  law,  or  elfewherc. 

III.  The  King  is  the  fuperintendent  of  Com- 
merce ;  he  has  the  prerogative  of  regulating 
weights  and  meafures ;  he  alone  can  coin  mo- 
pey,  and  can  give  a  currency  to  foreign  coinf 
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'IV.  He  is  the  Supreme  head  of  the  Church. 
In  this  capacity,  he  appoints  the  Bilhops,  and 
the  t\yo  Archbifliops  ;  and.  he  alone  can  .con- 
vene the  Affembly  of  the  Clergy.  This  Aflem- 
bly  is  formed,  in  England,  on  the  model  of  the 
Parliament :  theBilhops  form  the  upper  Houfe; 
Deputies  from  the  Diocefes,  and  from  the  fe- 
veral  Chapters,,  form  the  lower  Houfe  ;  the 
aflent  of  the  King  is  likewife  neceflary  to  the 
validity  of  their  Adts,  or  Canons ;  and  the  King 
pan  prorogue,  or  diffolve,  the  Convocation. 

V.  He  is,  in  right  of  his  Crown,  the  Gene^ 
raliffimo  of  all  fca  pr  land  forces  whatever  ; 
he  alone  can  levy  troops^  ^Q^ip  fleets,  build 
fortreffes,  and  fills  ^11  the  poft3  in  them. 

VL  He  is,  with  regard  to  foreign  Nations, 
the  reprefentative,  and  the  depofitary,  of  all 
the  power  and  colledtive  majefty  of  the  Na- 
tiop;  he.feiids  and  receives  ambafladors;  he 
contrafts  alliances ;  and  has  the  prerogative 
of  declaring  war,  ^nd  of  making  peace,  on 
whatever  conditions  he  thinks  proper. 

VII.  In  fine,  what  feems  to  carry  fo  many 
powers  to  the  height,  is,  its  being  a  funda- 
mental maxim,  that  the  King  can  do  no 
witoNtJ:  which  does  not  fignify,  however,  that 
the  King  has  not  the  power  of  doing  ill,  or,  as 
it  was  pretended  by  certain  perfons  in  fpym^ir 
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times,  that  every  thing  he  did  was  lawful;  but 
only  that  he  is  above  the  reach  bf  all  Courts  of 
law  whatever^  and  that  his  perfon  is  fact ed  and 
inviokbie. 


CHAP.    V. 

Ti^  Sonn^ries  which  the  Confiituiion  has  Jit  t6 

the  Royal  Prtregathe^ 

IN  reading  the  foregoing  enumeration  of  the 
powers  with  which  the  laws  of  England 
have  intrufied  the  King^  we^  are  at  a  lofs  to 
reconcile  them  with  the  idea  of  a  Monarchy^ 
which,  we  are  told,  is  limited.  The  King  not 
only  unites  in  himfelf  all  the  branches  of  the 
Executive  power,— he  not  only  difpofes,  with- 
out controul,  of  the  whole  military  power  in 
the  State, — but  be  is  moreover,  it  feems,  Maf- 
ter  of  the  J^aw  itfelf,  fince  he  calls  ujp,  and 
difmifles,  at  his  will,  the  Legiflative  Bodies. 
We  find  him  therefore,  at  firll  fight,  invefted 
with  all  the  prerogatives  that  ever  were  claimed 
by  the  moft  abfolute  ]N{onarchs ;  and  we  are 
at  a  lofs  to  find  that  liberty  which  the  Engliih 
feem  fo  confident  they  pofifefs. 

But  the  Reprefentativcs  of  the  people  ftill 
have,  and  that  is  faying  enough,  they  ftill  have 
in  their  hands^  now  that  the  Conftitution  is 
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folly  eftabliihedj  the  fame  powerful  weapon 
which  has  enabled  their  anceftors  to  eftablifh 
it.  It  is  itill  from  their  liberality  alone  that 
the  King  can  obtain  fubfidies ;  and  in  thefe 
days,  when  every  thing  is  rated  by  pecuniary 
efiimation,  when  gold  is  become  the  great 
moving  fpring  of  affairs,  it  may  be  fafely  af* 
firmed,  that  he  who  depends  on  the  will  of  o* 
ther  men,  with  regard  to  fo  important  an  arti* 
de,  is,  whatever  his  power  may  be  in  other 
refpeAs,  in  a  fiate  of  real  dependence. 

This  is  the  cafe  of  the  King  of  England. 
He  has,  in  that  capacit}^,  and  without  the  grant 
of  his  people,  fcarcely  any  revenue.  A  few 
hereditary  duties  on  the  exportation  of  wool, 
which  (iince  the  eftabUlhmcnt  of  manufac- 
tures) are  become  tacitly  extinguiihed ;  abranch 
of  the  excife,  which,  under  Charles  the  Second, 
was  annexed  to  the  Crown  as  an  indemnifica- 
tion  for  the  military  fervices  it  gave  up,  and 
which,  under  George  the  Firft,  has  been  fixed  to 
feven  thoufand  pounds ;  a  duty  of  two  Ihillings 
on  every  ton  of  wine  imported ;  the  wrecks 
of  ihips  of  which  the  owners  remain 
unknown;  whales  and  ilurgeons  thrown  on 
the  coaft ;  fwans  fwtmming  on  public  rivers ; 
and  a  few  other  feudal  relics,  now  compofe  the 
whole  appropriated  revenue  of  the  King,  and 
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are  all  that  remains  of  the  ancient  inheritance 
of  the  Crown. 

The  King  of  England,  therefore,  has  the 
prerogative  of  commanding  armies,  and  equip- 
ping fleets— but  without  the  concurrence  of  his 
Parliament  he.  cannot  maintain  them.  He  can 
bellow  places  and  employments— but  without 
his  Parliament  he  cannot  pay  the  falaries  at- 
tending on  them.  He  can  declare  war, — but 
without  his  Parliament  it  is  impoflible  for » him* 
to  carry  it  on.  In  a  word,  the  Royal  Prero- 
gative, deftitute  as  it  is  of  the  power  of  im- 
pofing  taxes,  is  like  a  vaft  body,  which  cannot 
of  itfelf  accomplifh  its  motions ;  or,  if  you 
pleafe,  it  is  like  a  ihip  completely  equipped,  but 
from  which  the  Parliament  can  at  pleafure 
draw  off  the  water,  and  leave  it  aground,—— 
and  alfo  fetit  afloat  again,  by  granting  fubfidies. 
And  indeed  we  fee,  that,  fince  the  eftablilh- 
ment  of  this  right  of  the  Reprefentatives  of 
the  People,  to  gvant,  or  refufe,  fubfidies  to  the 
Crown,  their  other  privileges  have  been  con- 
tinually increafing.  Though  thefe  Reprefen- 
tatives were  not,  in  the  beginning,  admitted 
'  into  Parliament  but  upon  the  moll  difadvan- 
tageous  terms,  yet  they  foon  found  means,  by 
joining  petitions  to  their  money-bills,  to  have 
a  Ihare  in  framing  thofe  laws  by  which  they 
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were  in  future  to  be  governed  ;  and  this  me- 
thod of  proceeding,  which  at  firft  was  only  to- 
lerated by  the  King,  they  afterwards  converted 
into  an  exprefs  right,  by.  declaring,  under  Hen- 
ry the  Fourth,  that  they  would  not,  thencefor-^ 
ward,  come  to  any  refolutions#  with  regard  to 
fubfidies,  before  the  King  had  given  a  precife 
anfwer  to  their  petitions. 

In  fubfequent  times  we  fee  the  Commons 
conftantly  fuccefsful,  by  their  exertions  of  the 
fame  privilege,  in  their  endeavours  to  lop  off 
the  defpotic  powers  which  ftill  made  a  part  of 
the  regal  prerogative.  Whenever  abufes  of 
power  had  taken  place,  which  they  were  fe- 
rioufly  determined  to  corjredt,  they  made  grie^ 
varices  andfupplies^  to  ufe  the  expreflion  of.  Sir 
Thomas  Wentworth,  go  hand  in  hand  together^ 
whichalways  produced  theredrefs  of  them.  And 
in  general,  when  a  bill,  in  confequencc  of  its 
being  judged  by  the  Commons  eflential  to  'the 
public  welfare,  has  been  joined  by  them  to  a 
money  bill,  it  has  feldom  failed  to  pafs  in  that 
agreeable  company  (a). 

(a)  In  mentioning  the  forcible  ufe  which  the  Com- 
mons have  at  thnes  made  of  their  power  of  granting 
fubiidieSf  by  joining  proviiions  of  a  diiFerent  nature  to 
bills  that  had  grants  for  their  obje£i,  I  only  mean  to 
ihew  the  great  efficiency  of  that  power,  which  was  the 
fttbjedl  of  this  Chapter,  without  pretending  to  fay   any 
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C  H  A  P.    VI. 

^he  fame  Subje9  continued. 

BUT  this  force  of  the  prerogative  of  the 
Commons,  and  the  facility  with  which 
it  may  be  exerted,  however  neceflary  they  may 
have  been  for  the  firft  eftablifliment  of  the  Con- 
llitution,  might  prove  too  confiderable  at  pre- 
fent,  when  it  is  requifite  only  to  fupport  it. 
There  might  b?  the  danger,  that,  if  the  Parlia- 
ment Ihould  ever  exert  their  privilege  to  its  full 
extent,  the  Prince,  reduced  to  defpair,  might 
refort  to'  fatal  extremities  ;  or  that  the  Confti- 
tution,  which  fubfifts  only  by  virtue  of  its  equi- 
librium, might  in  the  end  be  fubverted. 

Indeed  this  is  a  cafe  which  the  prudence  of 
Parliament  has  forefeen.  They  have,  in  this 
refpeft,  impofed  laws  upon  tfaemfelvcs  i  and 
withotit  touching  theit  prerogative  itfelf,  they 

tWrtg  as  to  the  propriety  of  the  meafurc.  The  Houfe  of 
Lords  have  even  found  it  neceflary  Iwhich  confirms  what 
is  faid  here)  to  form,  as  it  were,  a  confederacy  among 
themfclves,  for  the  fecurity  of  their  Legiflativc  autho- 
rity, againft  the  unbounded  ufc  which  the  Commons  might 
make  of  their  power  of  uxation  ;  and  it  has  been  made 
a  ftanding  order  of  their  Houfe,  to  rejeft  any  bill  what- 
focvcr  to  which  a  money-bill  has  been  tacked. 
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have  moderated  the  exercife  of  it.  A  cuftom 
has  for  a  long  time  prevailed,  at  the  beginning 
of  every  reign,  and  in  the  kind  of  overflowing 
of  afFeftion  which  takes  place  between  a  King 
and  his  firft  Parliament,  to  grant  the  King  a 
revenue  for  his  life ;  a  provifion  which,  with 
refpedt  to  the  great  exertions  of  his  power, 
does  not  abridge  the  influence  of  the  Com* 
mons,  but  yet  puts  him  in  a  condition  to  fup- 
port  the  dignity  of  the  Crown,  and  afibrds^ 
him,  who  is  the  firft  Magiftrate  in  the  Nation^^ 
that  independence  which  the  laws  infure  alfo 
to  thofe  Magiftrates  who  are  particularly  in- 
trufted  with  the  adminiftration  of  Juftice  (a). 

This  conduft  of  the  Parliament  provides  an 
admirable  remedy  for  the  accidental  diforders 
of  the  State.  For  though,  by  the  wife  diftri- 
bution  of  the  powers  of  Government,   great 

(a)  The  twelve  Judges. — Their  coxnmiffions,  which  in 
former  times  were  often  given  them  durante  bene  pUuit^^ 
now  maft  always  "  be  made  quamdiufe  bene  gejferinty  and 
**  their  falaries  afcertained ;  but  upon  an  addrefs  of  both 
**  Hoafea  it  may  be  lawful  to  remove  them/'— Stat.  13, 
Will.  III.  c.  2.  In  the  firft  year  of  the  reign  of  his  pre« 
fent  Majefty,  it  has  been  moreover  ena^^ed,  that  the  cpm« 
miffions  of  the  Judges  (hall  continue  in  force^  notwith* 
ftanding  the  demife  of  the  King  ;  vyhich  has  prevented, 
their  being  dependent,  with  regard  to  their  continuation 
in  office,  on  the  hei^  apparent, 
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ufurpations  are  become  in  a  manner  imprac- 
ticable, neverthelefs  it  is  impoffible  but  that, 
in  confequence  of  the  continual,  though  filcnt ' 
efforts  of  the  Executive  power  to  exten<l  itfelf, 
abules  will  at  length  Aide  in.  But  here  the 
powers,  wifely  kept  in  'referve  by  the  Parlia- 
ment, afford  the  means  of  remedying  them. 
At  the  end  of  each  reign,  the  civil  lift,  and  con- . 
fequently  that  kind  of  independence  which  it 
procured,  are  at  an  end.  The  fucceflbr  finds 
a  Throne,  a  Sceptre,  and  a  Crown ;  but  he 
finds  neither  power,  nor  even  dignity ;  and  be- 
fore a  real  pofieffion  of  all  thefe  things  is  given 
him,  the  Parliament  have  it  in  their  power  to 
take  a  thorough  review  of  the  State,  as  well  as 
corred:  the  feveral  abufes  that  may  have  crept* 
in  during  the  preceding  reign ;  and  thus  the 
Conftitution  may  be  brought  back  to  its  firft 
principles. 

England,  therefore,  by  this  means,  enjoys  one 
very  great  advantage,  one  that  all  free  States 
have  fought  to  procure  for  themfelves ;  I  mean 
that  of  a  periodical  reformation.  But  the  ex- 
pedients which  Legiflators  have  contrived  for 
this  purpofe  in  otl^er  Countries,  have  always, 
when  attempted  to-be  carried  into  pradice, 
been  found  to  be  produftive  of  very  difadvan- 
tageous  confequences.     Thofe  laws  which  were 
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made  in  Rome,  to  reftore  that  equality  which 
is  the  eflence  of  a  Democratical  Governmenti 
were  always  found  imprafticable :  the  attempt 
alone  endangered  the  overthrow  of  the  Re- 
public; and  the  expedient  which,  the  Flo- 
rentines called  ripigUar  il  JiatOy  proved  nowife 
happier  in  its  confcquences.  This  :was  be- 
caufe  all  thofe  different  remedies  were  deftroyed^ 
beforehand,  by  the  very  evils  they  were  meant 
to  cure  J  and  the  greater  the  a,bufes  w«re,  the 
more  impoffible  it  was  to  correfi:  them. 
But  the  means  of  reformation  Ivhich  the 

4 

Parliament  of  Englaild  has  tak<^n  care  to  rer 
ferve  to  itfelf,  is  the  more  efTefhial,  as  it  goes 
lefs  direAly  to  its  eiid«  It  does  not  oppofe  tho 
ufurpations.  of.  prerogative,  as  it  were,  in 
front— -it  does  not  encounter  it  in  the  middle 
of  its  career,  and  in  the  fuUefk :  flight  of  its 
exertion :  but  it  goes  in  fearch  of  it  to  its  fource, 
and  to  the  principle  of  its  adtion.  It  does  ndt 
endeavour  forcibly  to  overthrow  it;  it  only 
enervated  its  fprings* 

What  increafes  ftill  more  the  mildnefs  of 
the  operation,  is,  that  it  is  only  to  be  applied 
to  the  ufurpations  themfelves,  and  paffes  by, 
what  would  be  far  more  formidable  to  encoun- 
ter, the  obftinacy  and  pride  of  the  ufurpers, 
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Every  thing  is  tranfa£ted  with  a  new  Sove* 
reign^  who^  till  then,  has  ha^d  no  ihare  id 
public  afiairSy  and  has  taken  no  ftep  which  he 
may  conceive  himfelf  bound  in  honour  to 
fupport.  In  fine,  they  do  not  wreft  from  him 
what  the  good  of  the  State  requires  he  ihould 
give  up  :  he  himfelf  makes  the  facrifice. 

The  truth  of  all  thefe  obfervations  is  remark- 
ably confirmed  by  the  events  that  followed  th€ 
reign  of  the  two  laft  Henries.  Every  barrier 
that  protected  the  People  againfl:  the  e;!ccurfions 
of  Power  had  been  broke  through.  The  Par- 
liament, in  their  terror,  had  even  enafted  that 
proclamations,  that  is  the  will  of  the  King, 
ihould  have  the  force  of  laws  (a)  :  the  Con* 
ftitution  feemed  really  undone.  Yet,  on  th^ 
firft  opportunity  afforded  by  a  new  reign,  li* 
berty  began  to  make  again  its  appearance  (i). 
And  when  the  Nation,  at  length  recovered 
from  its  long  fupinenefs,  had,  at  the  accefiion 
of  Charles  the  Firft,  another  opportunity  of 
a  change  of  Sovereign,  that  enormous  mafs 

[a)  Stat.  31  Hen.  VIII.  chap.  8. 

[h)  The  laws  concerning  Treafon^pafled  under  Henry 
the  £]ghtht  which  Judge  Blackftone  calls  **  an  asiazing 
'*  heap  of  wild  and  new-fangled  treafons/*  were,  to- 
gether with  the  ilatute  jaft  mentioned,  repealed  in  the 
beginning  of  the  reign  of  Edward  VI. 
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of  abufeg,  which  had  been  accumulating,  or 
gaining  ftrength,  during  five  fucceffivc  reigns, 
vrz%  remc^ved,  and  the  ancient  laws  were  re« 
flored. 

To  wkioh  add,  that  this  fecond  reformation^ 
which  was  fo  cxtcnfive  in  its  effe&s,  and  might 
be  called  a  new  creation  of  the  Conftitution, 
was  accomplilhed  without  producing  the  leaft 
convulfion.  Charles  the  Firft,  in  the  fame 
manner  a&  Edward  had  done  in  former  times  (a), 
aflented  to  every  regulation  that  was  pafled ; 
and  whatever  reluftance  he  m^ht  at  firft  ma<- 
nifcft,  yet  the  Adt  called  the  Petition  of  Right 
(as,  wdl  at  %k^  B141  which  afterwards  completed 
tke  wQfk)  veceived  the  j^yal  Sandkm  without 
blooditedt 

» 

It  is  true,  great  misfortunes  followed ;  but 
i)xty  wer^  the  ^e^s  q£  particular  circum- 
ftances/  During  the  tifne  which  preceded 
the  reign  of  the  Tudoirs.9  the  nature  and  ex- 
tent of  regal  auichority  having  never  been  ac« 
curately  denned,  the  ei^^orbitant  power  of  the 
Princes  of  that  Houfe  had  gradually  intro* 
druced  political  prejudices  of  even  aa  extrarva* 

« 

'  {^y  Off,  wUck  is  eqaally  in  (otnt,  the  Duke  of 
Someifet  his  uncle^  who  waa  the  Regent  of  the  SiDgdom^ 
under  the  name  of  Proteflor* 

0* 
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gant  kind:  thofe  prejudices,  having  had  a 
hundred  and  fifty  years  to  take  root,  could 
not  be  Ihaken  off  but. by  a  kind  of  gene- 
ral convulfion;  the  agitation  continued  af- 
ter the  a^ion,  and  was  carried .  to  excefs  by 
the  religious  quarrels  which  arofe  at  that 
time. 


CHAPTER     VIIL 

J^ew  ReftriElions* 

THE  Commons,  however,  have  not  in- 
tirely  relied  on  the  advantages  of  the 
great  prerogative  with  which  the  Conftitution 
has  intrufted  them. 

Though  this  prerogative  is,  in  a  manner, 
out  of  danger  of  an  immediate  attack,  they 
have  neverthelefs  Ihewn  at  all  times  the 
greateft  jealoufy  on  its  account.  They  never 
fuffcr,  as  we  have  obferved  before,  a  money* 
bill  to  begin  any  where  but  with  themfelves  ; 
and  any  alteration  that  may  be  made  in  it,  in 
the  other  ,Houfe,  is  fure  to  be  rejeded.  If 
the  Commons  had  not  moft  llridly  referved 
to  themfelves  the  exercife  of  a  prerogative 
on  which  their  very  exiftence  depends,   the 


OF    ENGLAND.  85 

W^hole  might  at  length  have  flidden  into  that 
other  body  which  thejr  might  have  fufFered  to 
Ihare  in  it  equally  with  them.  If  any  other  perfons 
befides  the  Reprefentatives  of  the  People,  had 
had  a  right  to  make  an  offer  of  the .  produce 
of  the  labour  of  the  people,  the  executive 
Power  would  foon  have  forgot,!  that  it  only 
cxifts  for  the  advantage  of  the  public  (a).     . 

(tf)  As  the  Crown  has  the  undlfputed  prerogative  of 
tflenting  to,  and  difleDting  from,  what  bills  it  thinks  pro- 
per^  as  well  as  of  convening,  prorogaing,  and  diifolving, 
die  Parliament,  whenever  it  pleafes,  the  latter  have  no 
alTarance  of  having  a  regard  paid  to  their  Bills,  or  even  of 
being  allowed  to  afiemble,  btot  what  may  refult  from  the 
need  the  Crown  ftands  in  of  their  afiiilance :  the  danger* 
m  that  refpeCt,  is  even  greater  for  the  Common*  than  for 
the  Lords^  who  enjoy  a  dignity  which  is  hereditary,  as 
well  as  inherent  to" their  perfons,  and  form  a  permanent 
Body  in  the  State ;  whereas  the  Commons  completely 
vaniih,  whenever  a  diflblution  takes  place :  there  is»  ^ere« 
fore,  no  exaggeration  in  what  has  been  faid  a(foove,  that 
their  'Vity  b$tng  depends  on  their  power  of  granting  fiib^ 
fidiea  to  the  Crown. 

Moved  by  thefe  confiderations,  and  no  doubt  by  a 
fenfe  of  their  daty  towards  their  Conftitaents,  to  whom 
this  right  of  taxation  originally  belongs,  the  Houfe  of 
Commons  have  at  all  times  been  very  careful  left  prece- 
dents ihould  be  eftablifhed,  which  might,  in  the  mofl: 
diftant  manner,  tend  to  weaken  that  right.  Hence  the 
warmth,  I  might  fay  the  refentment,  with  which  they 
have  always  reje^ed  even  the  amendments  propofe^  by 

G3 
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Bcfides,  though  this  prerogative  has  of  it* 
fclf,  we  may  fay,  an  irrefiftiblc  efficiency^ 
the  Parliament  has  negleftcd  nothing  that  may 
increafe  it,  or  at  leaft  the  facility  of  its  exercife ; 
^md  though  they  have  allowed  the  general  pre* 
rpgatives  of  the  Sovereign  to  remain  undif* 
puted,  they  have  in  feveral  cafes  fendeavoured 
to  reftrain  the  ufe  h«  might  mafce  of  them^ 
by  entering  with  him  into  divers  exprefs  and 
folemn  conventions  for  that  purpofe  (a). 

Thus,  the  King  is  indifputably  invefted  with 
the  exclufive  right  of  aflembling  Parliaments; 

Ac  Lords  in  their  Monf y  BiUt.  Thf  Urds  however 
have  not  s^v?b  up  their  prfttenfion  |e  ifiak«  ^oeh  amead^ 
fiient9 ;  and  it  is  only  by  the  vigilance  und  con&^nt  pso* 
determination  of  the  Commons  to  rejad  all  iJleraiitfB 
whatever  m^dc  in  their  Money  Bills,  wilhottt  even  ex>- 
amining  then,  diat  this  pretenfioa  of  the  Lofds  is  redoced 
to  be  «9  ufelefs*  and  only  dormant*  claim.  The  firft  i»- 
/lance  of  a  mifanderftanding  between  the  two  Houfes,  on 
that  accoant,  was  in  the  year  1671 :  and  the  reader  mi|r 
fee  at  length,  in  Vol.  I.  of  the  Deiaifs  rf  the  Homfi  ef 
Commons,  the  re^ons  that  w«:e  a$  that  dme  alledged  pa 
both  fides.   - 

{a)  Laws  made  to  bind  fuch  Powers  in  a  Sute,  as 
have  no  fuperior  power  by  which  they  ^ay  be  legally 
compeUed  to  the  execution  of  them  (for  inftance,  the 
Crown,  as  circumftanced  in  England)  are  nodiing  more 
0ian  general  conventions,  or  treaties^  made  with  the  Body 
pf  the  People. 
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yet  he  muft  aflemble  one^  at  lesuft  once  m 
three  years;  and  this  obligation  on  the  King^ 
which  was^  We  find^  infifted  upon  by  the  Peo- 
ple in  very  early  times^  has  been  fince  con- 
firmed by  a  a£k  pafTed  in  the  fixteenth  year 
of  the  reign  of  Charles  the  Second. 

Moreover^  as  the  mod  fatal  cooi(equenx:es 
might  enfue^  if  laws  which  might  moft  ma- 
terially aifedt  public  liberty^  could  be  ena&ed 
in  Parliaments  abruptly  and  imperfe&ly  fum- 
tnoned^  it  has  been  eftabliihed  that  the  Writs 
for  affembling  a  Parliament  muft  be  iflued 
forty  days  at  Icaft  before  the  fitft  meeting  of 
it.    Upon  the  fame  principle  it  has  alfo  been 
enaded,  that  the  King   cannot  abridge  the 
term  he  has  once  fixed  for  a  prorogation^  est- 
cept  in  the  two  following  cafes,  viz.  of  a  rebel- 
lion, or  of  imminent  danger  of  a  foreign  in- 
vaiion;  in  both  which  cafes  a  fourteen  days 
notice  muft  be  given  (j). 

Again,  the  King  is  the  head  of  the  Church ; 

but  he  can  .neither  alter  the  eftablilhed  te- 

.  ligion^  or  call  individuals  to  an^  account  for 

their  religious  opinions  (*).    He  cannot  even 

(a)  Stat  30  Geo.  II.  c.  2$» 

[h)  The  Convocation,  or  aftmbly  of  tke  Clergy,  of 
which  the  King  is  thi  head,  can  only  regulate  fach  $f$m 
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profcfs  the  religion  which'  the  Legifl^ture  bus 
particularly  forbidden;  and  the  Prince  who 
ihould  profefs  it^  is  declared  incapable  of 
inheriting^ pojfejjingi  or  enjoying,' the  Crown  oftbefe 
Kingdoms  (a). 

The  King  is  the  firft .  Magiftrate ; .  but  he 
can  ntake  no  change  in  the  maxims  and  forms 
confecrated  by  law  or  cuftom:  he  cannot 
even  influence,  in  any  cafe  whatever,  the  de- 
cifion  of  caufes  between  fubjedl  and  fubjed ; 
and  James  the  Firft,  affifting  at  tjie  Trial  of  a 
caufe,  was  reminded  by  the  Judge,  that  he 
could  deliver  no  opinion  (b).  Laftly,  though 
crimes  are  pnofecuted  in  bis  nam^,  he  cannot 
refufe  to  lend  it  to  any  particular  perfons  who 
have  cornplaijit?  to  prefeff. 

as  are  merely  eclefi^flical ;  they  cannot  touch  the  Laws, 
Cuftoms,  and  Statues,  of  the  Kingdom.— Stat.  35 
Hen.  VIII.  c.  19. 

(a)  I  V7ill.  and  M.  Stat.  2.  c.  a. 

(b)  Thefe  principles  have  fince  been  made  an  exprefs 
article  of  an  A£t  of  Parliament;  the  fame  which  aboliihed 
the  Star  Chamber.  ^*  Be  it  likewife  declared  and  ena£led» 
««-  by  the  authority  of  this  prefent  Parliament,  That 
^f  neither  his  Majefty,;  nor  his  Privy  Coatocii,  havt,   or 

ought  to  have  any  jurifdiftion,  power,  or  authority,  to 
examine  or  draw  into  qu^ftion,  determine,  or  difpofe  of 
V  the  lands,  tenements^  goods,  or  chattels,  of  any  of  the 
«<  fubjedls  of  this  |Cingdom."-— Stat.  A.  i6,  cl^.  i.  cap. 
«o«  $  10. 
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The  King  has  the  privilege  of  coining  mo- 
ney; but  he  cannot  alter  the  ilandard.. 

The  King  has  the  power  of  pardoning  of- 
fenders; but  he  cannot  exempt  them  froni 
making  a  compenfation  to  the  parties,  injurec^^ 
It  is  even  eftabliihed  by  law,*that^  in  a  cafe 
of  murder,  the  widow,  or  .next  heir,  ihall  have 
a  right  to  profecute  the  murderer;  and  the 
King's  pardon,  whether  it  proceeded  ^  the  Sen- 
tence paffed  in  cpnfequenee  of  fuch  profecu- 
tion,.or  whether  it  be  granted  after  it,  cannot 
have  any  efFedt  (a). 

The  King  has  the  military  power ;  but  ftill 
with  refp^a  to.  this,  he  is  not  abfolute*  It  is 
true,  in  regard  to  the  fea-forces, ,  as  there  is  in 
them  this  very  great  advantage,  that  they 
cannot  be  turned  againft  the  liberty  of  the 
Nation,  at  the  fame  time  that  they  are  the 
fureft  bulwark  of  the  ifland,  the  King  may 
keep  them  as  he  thinks  proper ;  and  in  this 
refpeft  he  lies  only  under  the  general  reflraint 
of  applying  to  Parliament  for  obtaining  the 
means  of  doing  it.  But  in  regard. to  land 
forces,    as   they  may  become  an  immediate 

9 

{a)  The  metl^ofl'  of  profeciitioq  mentioned  here,  it 
called  an  Afp€al\  it  n^uft  be  fued  within  9  ye^r  and  .a 
day  after  the  completion  of  the  crime. 
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l^capon  in  the  hands  of  Poww,  for  throwing 
down  all  the  barriers  of  public  liberty,'  tht 
Sling  cannot  raife  them  without  the  confent  of 
Parliament.  The  guards  of  Charles  the  Se- 
cond were  declared  anti-conftitutional  ("a) ;  and 
James's  army  was  one  of  the  caufes  of  his  be- 
ing at  length  dethroned  (*). 

In  thefe  times  however,  when  it  is  become 
'a  ctiftom  with  Princes  to  keep  thofe  nume- 
rous armies  which  ferve  as  a  pretext  and  meanfe 
x>f  oppreffing  the  People,  a  State  that  would 
maintain  its  independence,  is  obliged,  in  great 
meafure,  to  do  the  fame*  The  Parliament 
has  therefore  thought  proper  to  eftablilh  a 
ftandingbody  of  troops,  which  amounts  to 
about  thirty  thoufand  Meni  of  which  the  King 
has  the  command. 

But  this  army  is  only  efiabliihed  for  one 
year;  at  the  end  of  that  term,  it  is  (uplefs  re^ 
eftablifhed)  to  be  ipfo  faBo  difbanded ;  and 
as  the  queftion  which  then  lies  before  Parlia-^ 

(a)  He  had  carried  them  to  the  number  of  four  thou- 
fand Men. 

(b)  A  new  fan£Upn  has  been  given  to  the  above  re* 
ftiiaion,  in  the  fixth  Article  of  the  Bill  of  Rights :  <<  A 
^'  ftandiog  army,  without  the  confent  of  Parliament,  is 
**  againft  law.'' 
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ment,  k  not,  whether  the  zrvtijJhaU  be  dijfohed, 
but  whetlier  it  (hall  be  eJlabUJhed  anew^  as  if  it 
had  berer  cxifted,  any  one  of  the  three 
branches  of  the  Legillature  may,  by  its  diflent, 
hinder  its  continuance. 

Befides,  the  funds  for  the  payment  of  this 
body  of  troops,  are  to  be  raifed  by  taxes  that 
ihever  are  eftablifhed  for  jnore  than  one  year 
Xa) ;  and  it  becomes  llkcwife  neceflary,  at  the 
end  of  this  term,  again  to  eftablifh  them  (^). 
In  n  word,  this  inlirument  of  defence,  which 
the  cirdimflalioes  of  modern  times  have  caufed 
to  be  judged  heceffary,  being  capable,  on  the 
other  hand,  of  being  applied  to  the  moft  dan- 
gerous purpofes,  has  bi^en  joined  to  the  State 
i>y  Gcky  a  flender  thread,  the  knot  of  which  may 

be  flipped,  on  the  fitft  appearance  of  danger  (r). 

»  '  '  •  ... 

{a)  t'he  latid-t^y  and  malt  tax. 

(h)  it  is  alfo  necefikry  that  the  Parliamtnt,  when  they 
renew  the  A^  called  the  Mutiny  AS^  Ihould  authorife  the 
differeiit  Courts  Martial  to  ponifli  military  offehces,  and 
defertl6n.  It  can  thetefdre  refafe  the  King  even  the  ne- 
ceflat'f  t^oWtSt  of  military  dUcipllne. 

(r)  To  thefii  laws,  or  rather  conventions,  between 
King  and  People,  I  ihall  add  here  the  Oath  which  the  King 
takes  at  his  Coronation ;  a  compad  which,  if  it  cannot 
haire  the  Oiiii^  preciiidn  as  the  laws  we  have  related 
abo^e,  yet  in.  a  manner  comprehends  them  all,  and  has 
the  farther  advantage  of  being  declared  with  more  fokm- 
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But  thefe  laws  which  limit  the  King's  aur 
thority,  would  not,  of  thcmfelves,^  have  been 
fufficient.  As  they  are,  after  all,  only  in* 
teJleflual  barriers,  which  it  i»  poffible  that  the 
King  might  not  at  all  times  reijped,  as  the 
check  which  the  Commons  have  on  his  pro* 
ceedings,  by  a  refufal  of  fubfidies,  affefts  too 
much  the  whole  State,  to  be  exerted  on  every 
particular  abufe  of  his  power ;  and  laftly*  as 


■     €€ 


€( 

« 


The  arcbUjhop  or  bijbop  Jball  fiy^  Will  yoa  folcmnly 
promife.  and  fwear  to  govern  the  people  of  this  King- 
''  dom  of  England,  and  the  dominions  thereto  belongjuigp 
*'  according  to  the  Sutates  in  Parliament  agreed  on,  and 
'<  the  laws  and  cuftoms  of  the  fame  I'-^Tbs  king  or  qui» 
fiallfay^  I  folem^ly  promifc  fo  to  do. 

Arebhijhop  or  hijhop.  Will  you  to  yonr  power  cade 
•*  law  and  jo^oe,  in  mercy,  to  be  execated  in  all  yonr 
jadgments  ? — King  or  quein^  I  will.  . 
^'  Archhifiop  or  bijbop.  Will  you  to  the  ntmoft  of 
your  power  maintain,  the  laws  of  God,  the  true  pro- 
«  feffion  of  the  gofpel,  and^  the  proteftant  reformed 
^'  religion  eftabUflied  by  the  law  ?  And  will  yon  pr«- 
<*  ferve  unto  the  bifliops  and  ^lergy  of  this  realm,  and 
**  to  the  churches  pommicted  to  their  charge, .  ^  fucH 
<*  rights  and  privileges  as  by  Ij^w  do  or  (hall  appertain 
<'  unto  them,  or  any  of  them  ?— JSfff^  or  quetn.  AU  this 
I  promife  to  do. 

**  After  this  the  king  or  queen ^  l^ng  bis  or  ber  band  upon 
"  the  bofy  go/^^s,J^^If/aj,  The  things  which  I  have  here 
"  before  promifed  I  will  perform  and  keep  :  £9  help  |n^ 
'i' Qod.     And  iben  fiail  H/s  tbe  hook;\ 
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even  this  means  might  in  fome  degree  be  eluded, 
either  by  breaking  the  promifes  which  have 
procured  fubfidies,  or  by  applying  them  to  ufes 
difFerent  from  thofe  for  which  they  were  ap- 
pointed, the  Conftitution  has  befides  fupplied 
the  Commons  with  a  means  of  immediate  op- 
poiition  to  the  mifcondud:  of  Government,  by 
giving  them  a  right  to  impeach  the  Mini- 
fters. 

It  is  true,  the  King  himfelf  cannot  be  ar- 
raigned  before  Judges ;  becaufe,  if  there  were 
any  that  could  pafs  fentence  upon  him,  it 
would  be  they,  and  not  he,  who  muft  finally 
pofTefs  the  executive  power :  but,  on  the  other 
hand,  the.  King  cannot  adt  without  Minifters; 
it  is  therefore  thofe  Minifters,  that  is,  thofe  in- 
diipenfable  inftruments,  whom  they  attack. 

If,  for  example,  the  public  money  has  been 
employed  in  a  manner  contrary  to  the  declared 
intention  of  thofe  who  granted  it,  aA  impeach- 
ment may  be  brought  againft  thofe  who  had 
the  management  of  it.  If  any  abufe  of  power 
is  committed,  or  in  general  any  thing  done 
contrary  to  the  public  weal,  they  profecutc 
thofe  who  have  been  either  the  inftruments,  or 
the  advifers  of  the  meafure  {a). 

(a)  It  was  apon  thefe  principles  that  'the  Commbns,  in 
the  be^nning  of  this  century^    impeached  the  Earl  oif 
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But  who  ihall  be  tlie  Judges  to  decide  in^ 
fuch  a  caufe  ?  What  Tribunal  will  fetter  itfelf, 
that  it  can  give  an  impartial  decifion,  when  it . 
Ihall  fee^  appearing  at  its  bar,  the  Grovefnment 
itlelf  as  the  accufed,  and  the  Reprefentatives  of 
rfic  People,  as  the  accufers  ?  " 

It  is  before  the  Houfe  of  Peers  that  the 
Law  has  direded  the  Commons  to  carry  their 
accufation ;  that  is,  before  Judges  whofe  dig- 
nity, on  the  one  hand,  renders  theni  inde- 
pendent, and  who,  on  the  other,  have  a" 
great  honour  to  fupport  in  that  awful  funftion 
where  they  have  all  the  Nation  for  fpefitators 
of  their  condud. 

When  the  impeachment  is  brought  to  the 
Lords,  they  commonly  order  the  perfon  ac- 
cufed  to  be  imprifoned.  On  the  day  appointed, 
^he  Deputies  of  the  Houfe  of  Commons,  with 
the  perfon  impeached,  make  their  appear- 
ance :  the  impeachment  is  read  in  his  prefence  ; 
Counfel  are  allowed  him,  as  well  as  time,  to 
prepare  ibr  his  defence ;  and  at  the  expiration 
of  this  term,  the  trial  goes  on  from  day  tq 
day,  with  open  doors,  and  every  thing  is  com- 
municated in  print  to  the  public. 

Oxford,  who  k«d  advifed  the  Treaty  of  Partidon,  and 
die  Lord  Chancellor  Somers,  who  had  affixed  the  great* 
feal  to  it. 
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But  whatever  advant^e  the  law  grants  to 
the  perfon  impeached  for  his  juftification,  if 
is  from  the  intrinfic  merits  of  his  condud  that 
he  mull  draw  his  arguments  and  proofs.  It 
would  be  of  no  (ervice  to  him,  in  order  to 
juftify  a  criminal  conduft,  to  alledge  the  com« 
mands  of  the  Sovereign ;  or^  pleading  guilty 
with  refped  to  the  meafures  imputed  to  him^ 
to  produce  the  I^oyal  pardon  (a).  It  is  againft 
the  Adminiflration  itfelf  that  the  ixnpeacfa«* 
ment  is  carried  on ;  it  Ihould  therefore  by  no 

{a)  This  point  itt  ancient  times  was  6r  fbom  hsimg 

clearly  fettled.  In  the  year  i678>  the  Commons  hzrlnf 
impeached  the  Earl  of  Danby,  he  pleaded  the  King's 
pardon  in  bar  to  that  impeachment :  great  altercatioai 
enfaed  on  that  fubjeft,  which  were  terminated  by  the  dif* 
fbludon  of  that  Parliament.  It  has  been  fince  enaftei* 
(Scat.  12  and  )3,W.  III.  c.  z  )  ^'  that  no  pardon  tender 
'*  the  great-feal  can  be  pleaded  in  bar  to  an  impeach- 
**  ment  by  the  Houfe  of  Commons.*' 

I  once  aiked  a  Gentlemen  very  learned  in  the  laws  of 
diis  Country,  if  the  King  could  remit  the  punilhraent  of 
a  Man  condemned  in  confequence  of  an  impeachqnent  of 
^e  Houfe  of  Commons ;  he  anfwered  me,  the  Toxiei 
will  tell  yoo  the  King  can,  and  the  Whigs,  he  cannot.-^ 
But  it  is  not  perhaps  very  material  that,  the  queftion 
Ihonld  be  decided  :  the  great  public  ends  are  attained 
when  a  corrupt  Minifier  is  removed  with  dift;r«ce,  and 
the  wholes  J  ftcm  of  his  proceedings  unveiled  to  the  pub« 
lie  eye. 
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means  interfere :  the  King  can  neither  flop 
nor  fufpend  its  courfe,  but  is  forced  to  be- 
hold, as  an  ina&ive  fpe&ator,  the  difcovery  of 
the  fliare  which  he  may  himfclf  have  had  in 
the  illegal  proceedings  of  his  fervants,  and  to 
hear  his  own  fentence  in  the  condemnation  of 
his  Minifters. 

An  admirable  expedient !  which,  by  re- 
moving and  punifliing  corrupt  Miniilers,  af- 
fords an  immediate  remedy  for  the  evils  of 
the  State,  and  ilrongly  niarks  out  the  bounds 
within  which  Power  ought  to  be  confined; 
which  takes  away  the  fcandal  of  guilt  and  au- 
thority united,  and  calms  the  people  by  a 
great  and  awful  aft  of  Juftice  :  an  expedient, 
in  this  refpeft  efpecially,  fo  highly  ufeful,  that 
it  is  to  the  want  of  the  like,  that  Machiavel 
attributes  the  ruin  of  his  Republic. 

But  all  thefe  general  precautions  to  fecure  the 
rights  of  the  Parliament,  that  is,  thofe  of  the 
Nation  itfelf,  againft  the  efforts  of  the  executive 
Power,  would  be  vain,  if  the  Members  them- 
felves  remained  perfonally  expofed  to  them. 
Being  unable  openly  to  attack,  with  any  fafety 
to  itfelf,  the  two  legiflative  bodies,  and  by  a 
forcible  exertion  of  its  prerogatives,  to  make, 
as  it  were,  a  general  affault,  the  executive  pow- 
er might, by  fubdividing  the  fame  prerogatives,. 
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gain  an  entrance,  and  fometimes  by  intereft,  and 
at  others  by  fear,  guide  the  general  will,  by 
mfluencing  that  of  individuals. . 

But  the  laws  which  fo  effeaually  provide 
for  the  fafety  of  the  People,  provide  no  lefs 
for  that  of  the  Members,  .whether  of  the 
Houfe  of  Peers,  or  that  of  the  Commohs. 
There  are  not  known  in  England,  either  thofe 
Commijfarmy ,  who  are  always  ready  to  find 
thofe  guilty  whom  the  wantonnefs  of  ambi- 
tion points  out,  nor  thofe  fecret  imprifon- 
ments  which  are,  in  other  Countries,  the 
ufual  expedients  of  Government.  As  the 
forms  and  maxims  of  the  Courts  of  Juftice 
are  ftridtly  preftribed,  and  every  individual 
has  an  invariable  right  to  be  judged  accord- 
ing to  Law,  he  may  obey  without  fear  the 
diflrates  of  public  virtue.  Laftly,  what  crowns 
all  thefe  precautions,  is  its  being  a  fundamen- 
tal maxim,  "  That  the  freedom  of  fpeech, 
^^  and  debates  and  proceedings  in  Parliament, 
"  ought  not  to  be  impeached  or  queftioned 
"  in  any  Court  or  place  out  of  Parlia- 
"  ment  {ay 

(«)  Bill  of  Rights.     Art.  9. 
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The  legiflatbrs,  on  the  other  hand,  have, 
not  forgot  that  intereft,  as  well  as  fear,  may 
impofe  filence*  on  duty.    To  prevent  its  efFeds, 
it  has-  -been  enafted,    that  all  perfons   con- 
cerned in  the  management  of  any  taxes  creat- 
ed fince  1692,  commifficHiers  of  prizes,  na-. 
vy,  vi«ftualling  office,  &c.  comptrollers  of  the 
army   accounts,    agents    for  regiments,    the 
clerks  in  the  different  offices  of  the  revenue, 
any  perfons  that  hold  any  new  ofiice  under 
the  Crown,  created  fince  1705,  or  having  a 
penfion  under  the  Crown,  during  pleafure,  or 
for  any  term  of  years,  are  incapable  of  being 
eleded  Members.      BefideS,  if  any  Member 
accepts  an  office  under  the  Crown,  except  it 
be  an  Officer  in  the  army  or  navy  accepting 
a  new  commiffion,  his  feat  becomes  void; 
though  fuch  Member  is  capable  of  being  re- 

cle&ed. 

Such  are  the  precautions  hitherto  taken  by 

the  Legiflators,  for  preventing  the  undue  in- 
fluence of  the  great  prerogative  of  difpofing 
of  rewards  and  places;  precautions  which 
have  been  fucceffively  taken,  according  as 
circumftances  have  fliewn  them  to  be  necef- 
fary ;  and  which  we  may  thence  fuppofe,  are 
owing  to  caufes  powerful  enough  co  produce 
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produce  the  eftablifhment  of  new  ones,  when- 
ever circumftanccs  ftxall  point  out  the  neceffity 
of  them  (a). 

{a)  Nothing  can  be  a  better  proof  of  the  efficacy 
of  the  caufes  that  produce  the  liberty  of  the  Englifh^ 
and  which  will  be  explained  hereafter,  than  thofe  vic- 
tories which  Che  Parliament  from  time  to  time  gains  over 
itfelf,  and  in  which  the  Members^  forgetting  all  ww> 
of  private  ambition*  only  think  of  their  interefl  as 
fubjcas. 

Since  this  was  firft  written/  an  excellent  regalation 
has  been  -made  for  the  decifibn  of  controverted  eledions* 
Formerly  the  Hoafe^  decided  them  in  a  vtxy  fommary 
manner^  and  the  witnefies  were  not  examined  upon  oath* 
But,  by  an  A^  pafled  a  few  years  ago,  the  decifion  is  now 
to  be  left  to  a  Jury,  or  Committee,  of  fifteen  Mem- 
bers, formed  in  the  foilbwing  manner.  Out  of  the 
MenJiers  preibnt,  who  tnuft  not  be  le&  than  one  hun- 
dred, forty-nine  are  drawn  by  lots :  out  of  thefe,  each 
Candidate  flrikes  off  one  alternately,  till  there  remain  only 
thirteen,  who  with  two  others,  named  out  of  the  whole 
Houfe,  one  by  each  Candidate,  are  to  form  the  Cojn- 
mitiee:  in  order  to  fecure  the  neceflary  .number  of 
«  hundred  Members,  all  other  buiinefs  in  the  Houfe 
is  to  be  fufpendedi  till  the  above  operations  are  coqi-*, 
pleted, 
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CHAP.  IX. 

Of  private  Liberty^   or  the    Liberty  of  Indm- 

atuils. 

WE  have  hitherto  only  treated  of  ^gene- 
ral liberty,  that  is  of  the  rights  of 
the  Nation  as  a  Nation,  and  of  its  ihare  in  the 
Government.  It  now  remains  that  we  Ihovild 
treat  particularly  of  a  thing  without  which  this 
general  liberty,  being  abfolutdy  fruftrated  in 
its  objeft,  would  be  only  a  matter  of  often- 
tation,  and  even  could  not  long  {ubfift,  I 
mean,  the  liberty  of  individuals. 

Private  Liberty,  according  to  the  diyifion 
of  the  Englilh  Lawyers,  cbnfifts,  firft,  of  the 
right  of  Property y  that  is  of  the  riglj.t  of  en- 
joying exclufively  the  gifts,  of  fortune,  >and  all 
the  various  fruits  of  one's  ioduftry.  Secondly^ 
of  the  right  of  Perfonal  Security.  Thirdly^  of 
the  Loco-motive  Faculty j  taking  the  word  Liber* . 
ty  in  its  more  confined  fenfe. 

Each  of  thefe  rights,  fay  again  the  Engliih 
Lawyers,  is  inherent  in  the  perfon  of  every 
Engliihman :  they  are  to  him  as  an  inheri- 
tance, and  he  cannot  be  deprived  of  them,  but 
by  virtue  of  a  fentence  paffed  according  to  the 


4D  t    E  N  <?  t  A  N  D.         ioi 

aws  of  the  land.  And  ihdeed,  as  this  right 
bf  inheiitanfee  i4  cxprefled  in  Engltfll  by  one 
Wdtd  (bikfh-righi)  the  fatliig  as  that  whifch  ex- 
pref&9  the  Kiil^s  title  to  the  eto\^n,  it  has, 
in  times  of  oppireffionj  befen  often  bppofed  tb 
hini  as  a  ri^ht^  doubtlefs  bf  lefs  extent^  bint 
0f  a  fandioh  eqdal  to  that  of  his  own. 

One  of  the  pfrincipal  efie^s  of  the  right  of 
Property  is,  that  the  King  can  take,  from  his 
*  fubjefls  no  part  of  what  they  pdfieis ;  he 
itiUft  wait  till  they  themfeltes  graht  it  hitn : 
smd  this  right,  which,  as  we  have  feen  before, 
is,  by  its  corifequcnces,  the  bulwark  that  pro- 
teds  kli  the  others,  has  moreover  the  kiune- 
diate  effeCb  of  prfe^entirig  one  d£  the  cfaifcf 
paufes  bf  oppreffion.  ' 

'  Jh  regard  to  the  attempts  to  which, the  right 
of  property  migJit  be  expofed  from  one  indi- 
Tiduaf .  to  another,  1  believe  I  ihall  have  faid 
every  thing,  when  I  h^ve  obfeftedj  that  there 
is  iicf  Miri  m  Englattt(  whb  fc^ti  bjypofe  the  ir- 
refiftible  power  of  tht  Laws^-^-thiit,  as  the 
Jtrdges  can^iot  be^' depi'i^d  o^f  their  feifeploy- 
iticiits  biit  6ri  dn  acrciif^bh  by  Parliament, 
thd  ef^A  of  ihfereft  with*  th^  ^6vereigh,  6"r 
with  thpfe  ^o  approach  his  perfon,  can 
fca#ceiy '  influence  their  decifions,-^that,  as  the 
Judges  themfchres  have  no  po^eif  to  paft  ftrt^ 
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tence  till  the  matter  of  faA  has  been  fettled 
by  Men  nominated^  we  may  almoft;.  fay^  at 
the  common  choice  of  the  parfiies  (a),  al)  pri* 
vate  views,  and  confequently  all  refped  of  per- 
fons,  are  banilhed  from  the  Courts  of  JufHce. 
However,  that  nothing-  may  be  wanting  which 
may  help  to  throw  light  on  the  fubjed:  I  have 
undertaken  to  treat,  I  fliail  relate,  in  general, 
what  is  the  law  in  civil  matters,  that  has  taken 
place  in  Engls^nd. 

When  the  Pandeds  wiere  foimd  at  Amalphi, 
the  Clergy,  who  were  then  the  only  Men  that 
were  able  to  underfliand  them,  did  not  negled: 
that .  opportunity  of  incre;jifing  the'  influence 
they  had  abready  obtained,  and  caufed  them 
to  be  received  in  the  greater  part  of-  Europe. 
England,  which  was  deftined  to  have  a  Con- 
ftitution  fo  different  firomithat  of.  other  States, 
was  to  be  farther  diftinguifhpd  by  its  reje<9ting 

the  Roman  Laws*     ...!  I  •    ' 

.    Under  William  the  Conquerpr,  and  'his>  imr 

.mediate  fucceflJbrs,  a  multitude  of  foreign.Kcr 
clefiaftics  flocked  to  the  Court  of  England. 
Their  influence  over  the  n^ind  of  the  Sove- 
reign, which,  in  the  other  States  of  Europe,  a^ 

(a)  Owing  to  the  extettfive  tight  of  chillengiag 
jurymen,  \irMch  is  alloweid  to  every  periba  brbngte  t« 
hit  trialr  though  not  very  fref|uently  ufcd.  :     ' 
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they  were  then  conftituted,  might  be  con- 
fidered  as  matter  of  no  great  importance,  was 
not  fo  in  a  Country  where  the  Sovereign  be- 
ing alUpowerful,  to  obtain  influence  over 
him,  was  to  obtain  power  itfelf.  The  En- 
lilh  Nobility  faw  with  the  greateft  jealoufy. 
Men  of  a  condition  fo  different  from  their  own, 
vefted  with  a  power  to  the  attacks  of  which 
they  were  immediately  expofed,  and  thought 
that  they  would  carry  that  power  to  the  height, 
if  they  were  ever  to  adopt  a  fyftem  of  laws  which 
thofe  fame  men  fought  to  introduce,  and  of 
which  they  would  neceffarily  become  both  the 
depofitaries  and  the  interpreters. 

It  happened,  therefore,  by  a  fomewhat  An- 
gular conjun&ion  of  ctrcumftances,  that,  to 
the  Roman  laws,  brought  over  to  England  by 
Monks,  the.  idea  of  ecclefiaftical  power  be- 
came afTociated,  in  th^  fame  manner  as  the  idea 
of  regal  Defpotifm  became  afterwards  annexed 
to  the  Religion  of  the  fame  Monks,  when  fa- 
voured by  Kings  who  endeavoured  ta  eftablilh 
an  arbitrary  government.  The  Nobility  at 
all  times  reje<9:ed  thefe  laws,  even  with  a  de- 
gree of  ill  humour  (a) ;  and  the  ufurper  Ste^ 

(«)  The  nobility,  under  the  reign  of  Richard  IT, 
declared  in  the  French  language  of  thofe  times',  "  Puree 
''  que  ic  ro5alme  d'Engleterfe  n'ctoit  devant  cci  heures, 
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phen,  whofe  intereft  it  was  tx)  cohciKtte^  their 
afFeaions,  went  fo  far  as  to  prohibit  the  ftudy 

of  them,  ^^- 

As  the  general  difpofition  of  things  brought 
about,  Bfi  hath  been  above  obferved,  a  fufficient 
degree  of  intercourfe  between  the  Nobility  or 
Gentry,  and  the  People,  the  averfion-  to  th« 
Roman  Laws  gradually  fpread  itfelf  far  mi 
wide ;  and  thofe  laws,  to  which  their  wifdon> 
in  many  cafes,  and  particularly  their  extenfive- 
nefs,  ought  naturally  to  have  procured  admit* 
tance  when  the  Engliih  laws  themfelvcs  were  ^% 
yet  but  in  their  infancy,  experienced  the  moft 
fteady  oppofition  fi;6m^  the  Lawyers ;  and  as 
thofe  p^rfoAS  who  fought  to  introduce  them, 
frequently  renewed  their .  attempts,  there  at 
lengtJpr  arofe  a  kind  of  general  combination 
amongft  the  Laity,  to  qonfjne  them  to  UnivCr- 
fities  ^nd  Monafteries  (a). 

*f  ne  arcntent  du  Roy  notre  Seignior,  Sc  Seigniors  d^ 
**  Parlement,  onques  ne  (bra«  rule  ne  gpverne  par  !a  ley 
'*  civil.'^  vrz.  Inafmock  fts  die  Kii^om  of  Engl^id 
was  not  before  this  time»  dlod  accoidii^  to  the  Intent  of 
jChe  King  oar  Lord,  and  Loivds  ^f  Parliaoifent,  ever  ftaJV 
be,;  ruled  or  governed  by  t}ie  civil  law.  — /»  Rid*  P^r^ 
lament 0  JVefimonafierii,  Feb,  3,  Atmo  2* 

(4)  It  ^iglit  perhaps  be  ihewn,  if  it  belong^  tq  the 
fubjed,  th^t  the  liberty  of  thinking  in  relij^ua  mat- 
ters* which  has  at  all  times  rema^'kably  prevailed  in  Eng- 
land* is  owing  to  much  the  fame  caufes  as  its  political 
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This  oppofition  was  carried  fo  far,  that  For- 
tefcue.  Chief  Juftice  of  the  King's  Bench,  and 
afterwards  Chancellor  under  Henry  VL  wrote 
a  Book  intitled  De  Ldudibus  Lfgum  AnglU^  In 
which  he  propofes  to  demonftrate  the  fupc- 
riority  of  the  Englifli  laws  oyer  the  Civil  j 
aud^  that  nothing  might  be  wanting  in.  his  ar*» 
guments  on  that  fubje^,  he  gives  them  the  ad^ 
vantage  of  fuperior  antiquity,  and  traces  thci? 
origin  to  a  peipiod  much  anterior  to  the  foun- 
dation x\i  Rome. 

Thijs  fpiri|  has  been  preferved  even  to  mucl^ 
more  modern  t^me?;  and  when  we  perufe  the 
many  paragraphs  which  Judge  Hale  has  writ-? 

liberty  :  b6th  pethaps  are  Owing  to  this^  that  the  Tame 

M^Oy   whbftf  iftteveft  It  is  in  other  Countrie».  that  th* 

p^ofje  A^nttf  fo.  iafliieoced  by  pi^judicOi  of  a  polm» 

cal  ot  jeli^ioiu  kind»  liave  been  jt^  England  Ibrc^  t^ 

inform  s^nd  .nnite  with  them.      I  (hall   here  take  occa« 

fion  to  obfenre,  in  anfwer  to  the  reproach  made  to  th6 

Englifh,  by  Frefident  Henaolc,   in  his   much  efleemcid 

Chron0k>giqil  Hiftory    of  France,   that    the    fixi|9iMrt 

changes  of  rel|gioa  which  have  taken  placer  in  £n{^ 

land,  do  not  argpe  any  fervile  difpofition  in  the  people  ; 

ttity  only  prove  the  e(^uilibnuro  between  the  then  exiCt- 

ihg  8e£U  i  ti^rt  iiras  none  bnt  what  might  become  t\t 

pffvailing^'Oiv^t  wbeneffcr  the  Sdvdfieign  diought  pi-oper 

to  (declare  for  it  ^  and  it.  was^'^ot  Englaady  ae  P^P^^ 

isAy  think   ^t  firft  fight,  it  was  only^  its  Government| 

which  changed  its  religion. 
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ten  in  his  Hiftory  of  the  Common  Law, 
to  prove,  that  in  the  few  cafes  in  which  the 
Civil  Law  is  admitted  in  England/  it  can  have 
no  power  by  virtue  of  any  deference  -due  to 
the  orders  of  Juftinian  (a  truth  which  certainly 
had  no  need  of  proof)  we  plainly  fee  that  this 
Chief  Juftlce,  who  was  alfo  a  very  great  Lawyer, 
had,  in  this  refped,  retained  fomewhat  of  the 
heat  of  party. 

Even  at  prefent  the  Erigliih  Lawyers  at* 
tribute  the  liberty  they  enjoy,  and  of  which 
other  Nations  are  deprived,  to  their  having 
rejefted,  while  thofe  Natioris  have  admitted, 
the  Roman  law ;  which  is  miftaking  the  efFeft 
for  the  caufe.  It  is  not  becaufe  the  Englifli 
}iave  rejeded  the  Roman  laws  that  they  ar« 
free ;  but  k  is  becaufe  they  were  free^  or  at 
leaft  becaufe  there  exifled  among  them 
jpaufts  whi<;h  were,  in  procefs  of  time,  to 
mak^  theni  fo,  that  they  have  been  able  to 
rejed  the  Roman  laws,  But  even  though 
they  had  admitted  thofe  laws,  the  fame  cir- 
cumflarices  that  have  enabled  thern  to  reje^ 
the  whole,  would  have  likewife  enabled  them 
to  rejeft  thofe  parts  which  might  not  have 
fuited  them ;  and  they  would  hive  feen,  that 
it  is  very  poflible  to  receive  the  decifions  of 
the  Civil  law  pn  the  fubjedt  of  th^  fervitutes  ur-^ 
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hwna  jEs?  rufiic^e,  without  adopting  its  principles 
with  refpedt  to  the  power  of  the  Emperors  (^ )• 

Of  this  the  Republic  of  Holland^  where 
the  Civil  iaw  is  adopted,  would  afford  a  proof, 
if  th'efe  weri  not  -  the  ftill  more  ftriking  one, 
of  the  Emptror  of  Germany,  who,  though 
in  the  opinion  of  his  People  he  is  the  fucceflbr 
to  the  very  Throne  of  the  Cafars  (^),  has  not  by 
^  great  deal  fo  much  power  as  a  King  of  Eng- 
land ;  and  the  reading  of  'the  feveral  treaties 
which  deprive  him  of  the'powerof  nominating 
the  principal  offices  of  the  Empire,  fufficiently 
Aews  that  a  fpirit  of  unlimited  fubmifBon  to 
Jllonat^hi^rlit  powet,  is  lianeceflary  confequence 
pf  •  tbi^  kdiiiiffion  of  the  Roman  Civil  Law. 

The  Laws  -therefor^  that  have  taken  place  in 
England,  are  what  they  call  the  Umvritten  Latdj 
alfo  termed  tht  Common  Law ^  and  the  Statute  Law. 

•  *rhe  Unwritten  Law  is'  thUs  called,  not  be- 

esiufe  it  is  only  tranfmitted  by  tradition  froni 

generation  to- generation ;  Wit  becaufe  it  is  riot 

founded  on-  any  known  adt  of  the  Legiflature. 

It  reoeivds  its  force  from  inlmemorial  cuftom, 

'and,  A)rthe  moft  part,  derives  its  origin  from 

,         . .  .     . 

(a)  WKat  particularly  frightens  the  Englilh  Lawyers 
U-L.  i.'LiM.  Tit.  4.  Di^.^^^^oJ  Princifi  placuerit  le^h 

(b^  7^®  Ge^rxnao  word  tQ  express  the  Emperor's  di^ 
liity,  is,  Cff^i  Kaifcr. 
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ACts  of  Parliament  ena&ed  in  the  times  Which 
immediately  followed  the  Conqueft,  (particu- 
larly thbfe  anterior  to  the  time  of  Richard  the 
Firft)  thfe  originals  of  which  are  loft. 

The  principal  objeds  fettled  by  the  Com* 
moQ  Law^  are  the  rules  of  defcent^  the  dif- 
ferent methods  of  acquiring  property^  the  V2^ 
rious  forms  required  for  rendering  contra&s  va- 
lid ;  in  all  which  points  it  differs,  mote  or  lefs, 
from  the  Civil  Law.  Thus,  by  th^  Cot^mofi 
Law,  lands  defcend  to  the  elde^  ion,  t6  the  dx- 
cjiufion  of  all  his  brothel's  and  fifters ;  whereas, 
,by  the  Civil  Law,  they  are  equally  divided  be* 
tween  all  the  children :  by  the  Common  Law, 
property  is  transferred  by  writing ;  but  by  the 
Civil  Law,  tradition^  or  actual,  delivery,  is 
moreover  requifite,  &c 

The  fource  from  which  the  dedfions  of  the 
.Common  Law  are  drawn,'  is  what  is  called 
prjfUritorum  memoria  eventorum,  and  is  found 
in  the  coUedion  of  judgments  that  have  been 
pafled  from  time  immemorial,  apd  which^  as 
well  as  the  proceedings  relative  to  them^  are 
carefully  preferved  under  the  title  of  Rec&rds^ 
In  order  that  the  principles,  eftablilhed  by  fuch 
aferies  of  judgments  may  be  known^  ^extraStii 
from  them  are,  from  time  to  time,  pubiiAed 
under  the   name  of  Reports;    and  thefe   re* 
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ports  reach,  by  a  regular  feries,  £0^  far  back 
as  the  reign  of  Ediward  the  Second,   inclu* 

fively. 

Befides  this  colleftlon,  which  is  pretty  vo- 
luminous, there  are  alfo  fome  ancient  Authors 
of  great  authority  among  Lawyers ;  fuch  as 
GlanviL,  who  wrote  under  the  reign  of  Henry 
the  Second^ — BraBon^  who  wrote  under  Henry 
tke  Third,  —  Fleta^  and  Lyttelton.  Among 
mpre  modern  Authors,  is  Sir  Edward  Coke, 
Lord  Chief  Juftice  of  the  King's  Bench  under  ' 
James  the  Firft,  who  has  written  four  bpoks 
of  Inftitutesi  and  is  at  prefent  the  Oracl/s  of 
the  Common  Law. 

The  Common  Law  moreover  comprehends  * 
fome  particular  cuftoms,  which  are  fragments^ 
of  the  ancient  Saxon  laws,  efcaped  fronj  the 
difafter  of  the  Conqueft ;  fuch  as  that  called 
Gavelkind,  in  the  County  of  Kent,  by  which 
lands  are  dividpd  equally  between  the  Sons ; 
and  thaf  calkd  Borough  Engltjh,  by  which,  in 
fome  particular  diftrids,  lands  defcend  to  the- 
youngeft  Son. 

The  Civil  Law,  in  the  few  in.ftance^  where 
it  is  admitted,  is  likewife  con^prehended;  under^ 
the  Unwritten  Law,  becaufe  it  is  of  force  only 
fo  far  as  it  has  been  autborifed  by  immemo- 
rial  cuftom.     Some  of  its  principles  are  fol- 
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lowed  in  the  Ecclefiaftical  Courts,  in  the 
Courts  of  Admiralty,  and  in  the  Courts  of 
the  two  Univerfities ;  but  it  is  there  nothing 
more  than  lex  fub  kge^  gnwiori ;  and  thefe  dif- 
ferent Courts  mull  conform  to  ASs  of  Parlia- 
ment, and  to  the  fenfe  given  to  them  by  the 
Courts  of  Common  Law;  being  moreovef 
fubjefted  to  the  controul  of  thefe  latter. 

Laftly,  the  Written  Law  is  the  coUe&ion 
of  the  various  Afts  of  Parliament,  the  origi- 
nals of  which  are  carefully  prefcrved,  efpe- 
cially  fince  the  reign  of  Edward  the  Third. 
Without  entering  into  the  diflinftions  made 
by  Lawyers  with  refpeft  to  them,  fuch  as 
public  and  private  Aftg,  declaratory  A&s,  or  fuch 
as  are  made  to  extend  or  reftrain  the  Common 
Law,  it  will  be  fufficient  to  obferve,  that  be- 
ing the  refult  of  the  united  wills  of  the  Three 
Conftituent  Parts  of  the  Legiflature,  they,  in 
all  cafes,  fuperfede  both  the  Common  Law 
and  all  former  Statutes,  and  the  Judges  muft 
take  cognizance  of  them,  and  decide  in  con- 
formity to  them,  even  though  they  had  not 
been  alledged  by  the  parties  (a). 

The  different  Courts  for  the  Adminiftration 
of  Juftice,  in  England,  are 


{a)   Unlets  they  b.e  private  AAs. 
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I.  The  Court  of  Common  Pleas,    It  formerly 
made  a  part  of  the  Jula  Regis ;  but  as  this  lat- 
ter Court  ,w^s  bound  by  its  inftitution  always 
to  follow  the  perfon  of  the  King,  and  private 
individuals  experienced  great  difficulties  in  ob- 
taining .  relief  from  a  Court  that  was  ambula- 
tory,  and  always  in  motion,  it  was  made  one 
of  the  articles  of  the  Great  Charter,   that  the 
Court  of  Common  Ifleas  ihould  thenceforwards 
be  held  in  a  fixed  place  (a) ;  and  fince  that 
time  it  has  been  feated  at  Weftminfler.     It  is 
compofed  of  a  Lord  Chief  Juftice,  with  three 
other  Judges ;  and  appe^ils  from  its  judgments, 
ufually  called  fyrits   of  Errour,  are  brought 
before  the  Court  of  King's  Bench. 

II.  The  Court  of  Exchequer.  It  was  ori- 
ginally eftabliflied  to  determine  thofe  caufes 
in  which  the  King,  or  his  fervants,  or  accomp- 
tants,  were  concerned,  and  has  gradually  become 
open  to  all  perfons.  The  confining  the  power 
of  this  Court  to  the  above  clafs  of  perfons, 
is  therefore  now  a  mere  fiftion ;  only  a  man 
muft,  for  form's  fake,  fet  forth  in  his  deck- 
ration  that  he  is  debtor  to  the  King,  whether 
he  be  fo,  or  no.     The  Court  of  Exchequer  is 

fa)   Communia  Placita  non  fiquantur   Curiam  noftram^ 
fed  tifuantw  in  ali^uo  loco  certo.^     Magna  Charta,  cap.  1 1 , 
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compofed  of  the  Chief  Baron  of  the  Exche- 
quer, and  three  other  Judges. 

III.  The  Court  of  King's  Bench  forms  that 
part  of  the  Atda  Regis  which  continued  to  fub- 
fift  after  the  difmenabering  of  the  Common 
Pleas.  This  Court  enjoys  the  moft  extenfive 
authority  of  all  other  Courts  :  it  has  the  fuper- 
sntendence  over  all  Corporations,  and  keeps 
the  various  jurifdidtions  in  the  Kingdom  within 
their  refpedive  bounds.  It  takes  cc^izance, 
according  to  the  end  of  its  original  infiitution^ 
of  all  crin\inal  cauies,  and  even  of  many 
caufes  merely  civil.  It  is  compofed  of  the 
Lord  Chief  Jufticc  of  the  Court  of  King*s 
Bench,  and  three  other  Judges.  Writs  of 
errour  againfl  the  judgments  pafled  in  that 
Court  in  civil  matters,  are  brought  before  the 
Court  of  the  Exchequer  Chamber,  or,  m  moil, 
cafes,  before  the  Houfe  of  Peers. 

IV.  The  Court  of  the  Exchequer  Chamber. 
When  this  Court  is  formed  by  the  four  Barons, 
w  Judges  of  the  Exchequer,  together  with  the 
Chancellor  and  Treafurer  of  the  fame,  it  fits  as 
a  Court  of  Equity ;  a  kind  of  inftitutfon  on 
which  fome  obfervations  will  be  introduced  ill 
a  following  Chapter.  When  this  Court  is  form- 
ed by  the  twelve  Judges,  to  whom  fometimes 
the  Lord  Chancellor  is  joined,  its  office  is  to 
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deliberate,  when  properly  referred  and  applied 
to,  and  give  an  opinion  on  important  and  dif- 
ficult qaufes,  before  judgments  are  paffed  up- 
on them,  in  thofe  Courts  where  the  caufes  are 
depending. 


C  H  A  ?•    X. 

On  the  Law  in  regard  to  Civil  matters^  that  is  oh* 

ferved  in  England.  '     *' 

CONCERNING  the  manner  in  which  Juf- 
tice  is  adminiftered,  in  civil  matters,  in 
England,  and  the  kind  of  law  that  obtains 
in  that  refpeCt,  the  following  obfervationa 
may  be  made. 

In  the  firft  place,  it  is  to  be  obferved,  that 
the  beginning  of  a  civil  procefs  in  England, 
and  the  firft  ftep  ufually  taken  in  bringing  an 
adtiOQ,  is  the  feizing  by  public  authority  the 
perfbn  againft  whom  that  aftion  is  brought. 
This  is  done  with  a  view  to  ftcure  fuch  per- 
fon's  appearance  before  a  Judge,  or  at  leaft 
iiiake  him  give  fureties  for  that  purpofe.  In 
moft  of  the  Countries  of  Europe,  where  the 
forins  introduced  in  the  Roman  Civil  Law,  in 
the  reigns  of  the  latter  Emperors,  have  been 
imitated,  a  different  method  has  been  adopted 
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to  procure  a  man*s  appearance  before  a  Court 
df  Juftice,  The  ufual  pradicc  is  to  have  the 
pcrfon  fued,  fummoned  to  appear  before  the 
Court,  by  a  public  officer  belonging  to  it, 
a  week  before-hand :  if  no  regard  is  paid  to 
fuch  fummons  twice  repeated,  the  Plaintiff,  or 
his  Attorney,  is  admitted  to  make  before  the 
Court  a  formal  reading  of  his  demand,  which 
if  then  granted  him,  and  he  may  proceed  to 
execution  (a). 

In  this  mode  of  proceeding,  it  is  taken  for 
granted,  that  a  perfon  who  declines  to  appear 
before  a  Judge,  to  anfwer  the  demand  of  an- 
other, after  being  properly  fummoned,  ac- 
knowledges the  juftice  of  fuch  demand ;  and 
this  fuppofition  is  very  juft  and  rational. 
However,  the  above  mentioned  praftice  of 
fecuring  before-hand  the  body  of  a  perfon  fued, 
though  not  fo  mild  in  its  execution  as  that  juft 
now  defcribed,  nor  even  more  effeftual,  ap- 
pears more  obvious,  and  is  more  readily  adopt- 
ed, in  thofe  times  when  Courts  of  Law  begin 

[a)  A  perfon  againft  whom  a  judgment  of  this 
kind  has  been  paiTed  (which  they  call  in  France  mm 
jugement  far  difavt)  may  e^iily  obtain  relief :  but  as  he 
now  in  his  turn  becomes  in  a  manner  the  PlaintiiF^  hit 
deiotifig  the  caufe,  in  this  fecond  flage  of  it,  would 
leave  him  without  remedy. 
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to  be  formed  in  a  Nation,  and  rules  of  diftri- 
butive  juftice  to  be  eftabliflied  ;  and  it  is,  very 
likely,  followed  in  England  as  a  pontinuation  of 
the  miBthods  that  were  adopted  when  the  £ng- 
lifh  laws  were  as  yet  in  their  infancy* 

In  the  time3  we  mention,  when  laws  be- 
gin to  be  formed  in  a  Country,  the  admini- 
ftration  of  juftice  between  individuals  is  com- 
monly lodged  in  the  fame  hands  which  are  in- 
trufted  with  the  public  and  military  authority 
in  the  State.     Judges  invefted  with  a  power  of 
thii^  kind,  like  to  carry  on  their  operations  with 
fi  high  hand  :  they  confider  the  refufal  of  a 
Man  to  appear  before  them,  not  as  being  barely 
aia  expedient  to  avoid  doing  that  which  is  juft, 
but  ^s  a  contempt  of  their  authority  :    they  of 
/cpujrfe  Ipolt  upon  themfelves  as  being  bound  to 
vindicate  it;  and  a  writ  of  Capias  is  fpeedily 
iflii^d  to  apprehend  the  refradpry  Defendants 
A  prdioiinary  Writ,  gr  order,  of  this  kind, 
becomes  in  time  to  be  ufed  of  coyrfe,  and  aa 
the  firft  regular  ftep  of  a  law-fuit ;  and  thys,  it 
is  likely  enough,  has  it  happened  that  in  the 
Englilh  Courts  of  lajv,  .if  1  am  rightly  inform- 
ed, a  Writ  of  Capias  is  either  iffued  befpre  the 
original  Writ  itfelf  (which  contains  the  fum- 
mqns  pf  the  plaintiff,  and  a  formal  delineation 
.of  his  crfe),  or  is  joined  to  fuch  Writ,  by  mean^ 
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of  an  ac  etiam  capias^  and  is  ferved  along  with 
it.  It  may  be  remembered  that,  in  England, 
the  Aula  Regis,  at  the  head  of  which  the  King 
himfelf  prefided,  was  originally  the  common 
Court  of  Juftice  for  the  whole  Kingdom,  in  ci- 
vil as  well  as  criminal  matters,  and  continued 
fo  till  the  Court  of  Common-pleas  was  in  time 
feparated  from  it. 

In  Rome,  where  the  diftribution  of  civil 
Juftice  was  at  firft  lodged  in  the  hands  of  the 
Kings,  and  afterwards  of  the  Confuls,  the 
method  of  feizing  the  perfon  of  a  Man  againft 
whom  a  demand  of  any  kind  was  preferred, 
previoufly  to  any  judgment  being  pafTed 
againft  him,  was  likewife  adopted,  and  con- 
tinued to  be  followed  after  the  inftitution  of 
the  Prator^s  Court,  to  whom  the  civil  branch 
of  the  power  of  the  Confuls  was  afterwards 
delegated ;  and  it  lafted  till  very  late  times ; 
that  is,  till  the  times  when  thofe  capital  al- 
terations were  made  in  the  Roman  civil  Law, 
during  the  reigns  of  the  latter  Emperors, 
which  gave  it  the  form  it  now  has  in  thofe 
Codes  or  collections  of  which  we  are  in  pof- 
felHon. 

A  very  Angular  degree  of  violence  even 
took  place  in  Rome,  in  the  method  ufed  to  fc- 
cure  the  perfons  of  thofe  againft  whom  a  legal 
demand  was  preferred.    In  England,  the  way 
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to  feize  upon  the  perfon  of  a  Man  under  fuch 
circumftances,  is  by  means  of  a  public  Officer, 
fupplied  with  a  Writ  or  order  for  that  purpofe, 
fuppofed  to  be  diredted  to  him  (or  to  the  She- 
riff his  employer)  from  the  King  himfelf^     But 
in  Rome,  every  one  became  a  kind  of  public 
officer  in  his  own  caufe,  to  affert  the  Praetor's 
prerogative ;  and,  without  any  oftenfible  legal 
licence  or  badge  of  public  authority,   had  a 
right  to  feize  by  force  the  perfon  of  his  op- 
ponent, wherever  he  met  him.     The  practice 
was,  that  the  Vhintiff  (Jiior)  firfl  fummoned 
the  perfon  fued  (Reum)  \yith  a  loud  voice,  to 
follow  him  before  the  Court  of  the  Praetor  {a). 
When  the    Defendant  refufed  to  obey  fuch 
fummons,  the  Plaintiff,  by  means  of  the  words 
Ucet  antejlariy   ^equefted  the  by-ftanders  to  be 
witnefles  of  the   fad,   aS  a  remembrance  of 
which  he  touched   the  ears  of  each  pf  them ; 
and  then  proceeded  to  feize  the  perfon  of  his 
opponent,  by  throwing  his  arms  round  his  neck 
(obforto  coUo)j  thus  endeavouring  to  drag  him 
before  the  Praetor.  When  the  perfon  fued  was, 
through  age  or  ficknefs,  difabled  from  follow- 
ing the  Plaintiff,  the  latter  was  diredted  by  the 
lavsr  of  the  Twelve  Tables  to  fupply  him  with 
a  horfe  (jumentum  dato). 

{a)  Ad  Tribunal  fe^uert^  in  lus  amluh. 

1 3       ^ 
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The  above  method  of  proceeding  was  ho\V* 
ever  in  after-times  mitigated,  though  very  late 
and  flowly.  In  the  firft  place,  it  became  unlaw- 
ful to  feize  a  man  in  his  own  houfe,  as  it  was 
the  abode  of  his  domeftic  Gods.  Women  of 
good  family  (Matrona)  were  in  time  proteftedi 
from  the  feverity  of  the  above  cuftom,  and 
fhey  could  no  longer  be  dragged  by  force  be- 
fore the  Tribunal  ..of  the  Prseton  The  me-r 
thod  of  placing  a  fick  or  aged  perfon  by  forccf 
upon  a  horfe,  feems  to  have  been  abolilhed 
during  the  latter  times  of  the  Republic. 
Emancipated  Sons,  and  freed  Slaves,  were 
afterwards  reftrained  from  fummoning  their 
Parents,  or  late  Maftfers,  without  having  ex- 
j)refsly  obtained  the  Praetor's  leave,  under  the 
penalty  of  fifty  pieces  of  gold.  However,  io 
late  as  the  time  of  Pliny,  the  old  mode  of  fum- 
ftKMiing,  or  carrying  by  force,  before  a  Judge, 
'continued  in  general  to  fubfift ;  though,  in  the 
time  of  Ulpian,  the  neceffity  of  exprefly  obtain-* 
ing  the  Praetor's  leave  was  extended  to  all  cafe? 
and  perfons;  and  in  Conftantine's  rpign,  the 
method  began  to  be  eftabliflied  of  having  legal 
fummonfes  ferved  only  by  means  of  a  public 
Officer  appointed  for  that  purpofe.  Aftei  that 
time,  other  changes  in  the  former  law  were  in-» 
iroduced,  from  which  the  mode  of  proceeding 
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now.  ufed  on  the  Continent  of  Europe,  ha!(  been 
borrowed. 

In  England  likewife,  fome  changes  we  may 
obferve,  have  been  wrought  in  the  law  and 
practice  cdnceuiing  the  arrefts  of  fued  perfons, 
though  as  flowly  and  late  as  thofe  effected  in 
the  Roman  Republic  or  Empire,  if  not  more 
fo;  which  evinces  the  great  impediments  of 
various  kinds  that  obftruft  the  improvement  of 
laws  in  every  Nation.     So  late  as  the  reign  of 
king  George  the  Firft,  an  Aft  was  pafled  to 
prohibit  the  prad:ice  of  previous  perfonal  Ar- 
reft,  in  cafes  of  demands  under  two  pounds 
fterling ;  and  fince  that  time,  ^  thofe  Courts, 
juftly  called  ofConfdence,  have  been  eftablifhed, 
in  which  fuch  demands  are  to  be  fummarily 
decided,  and  Ample  fummonfes,  without  arrftft, 
can  only  be  ufed.    And  lately,  another  Bill  has 
been  paffed  on  the  motion  of  Lord  Beauchamp, 
whofe  name  deferves  to  be  recorded,  by  which 
the  like  prohibition  of  arreft  is  extended  to 
all  cafes  of  debt  under  ten  pounds  fterling  : 
a  J3ill  the  paffing  of  which  was  of  twenty, 
pr  even  a  hundred  times,  more  real  impor* 
tance  than  the  rife  or  faU  of  a  favourite  or  a 
Miniftcr,    though   it  has   perhaps   been  ho- 
noured with  a  Itfs  degree  of  attention  by  the 
Public^i- 

I4 
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Another  peculiarity  in  the  Englilh'Civil  Law, 
is  the  great  refinements,  formalities,  and  ftrift- 
nefs  that  prevail  in  it.  Concerning  fuch  re- 
finements, which  are  rather  imperfedtions,  the 
fame  obfervatipn  may  be  made^  that  has  been 
introduced  above  in  regard  to  the  mode  and  fre- 
quency of  civil  arreft  in  England ;  which  is, 
that  they  are  continuations  of  methods  adopted 
when  the  Englifli  Law  began  to  be  formed, 
and  are  the  confequences  of  the  fituation  in 
which  the  Englifli  placed  themfelves  when 
th^y  rejected  the  ready  made  Code  of  the  Ro- 
man civil  Law,  compiled  by  order  of  Juftinian, 
which  mod  Nations  of  Europe  have  admitted, 
and  rather  chofe  to  become  their  own  Law- 
makers, and  raife  from  the  ground  the  ftruc- 
ture  of  their  own  national  civil  Code ;  which 
Code,  it  may  be  obferved,  is  as  yet  in  the  firft 
ftage  of  its  formation,  as  the  Roman  Law  itfelf 
was  dtiring  the  times  of  the  Republic,  and  in 
the  reigns  of  the  firft  Emperors. 

The  time  at  which  the  power  of  adminlfter- 
ing  juftice  to  individuals,  becomes  feparated 
from  the  military  power  (an  event  which  hap- 
pens  fooner  or  later  in  different  Countries)  is 
the  real  asra  of  the  origin  of  a  regular  fyftem 
of  laws  in  a  Nation.  Judges  being  now  de- 
prived of  the  power  of  the  fword,  or,  which 
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or  kingdoms  J  of  natural  Hiftory.    Settled  forms 
of  words,  under  the  name  of  PFritSy  or  fuch  like, 
are  devifed  to  fet  thofe  claims  forth  9  and,  like 
introduftory  paffes,  ferve  t6  ulher  Claimants 
into  the  Temjjje  of  Juftice*     For  fear  their 
Clieiits  fliould  defert  them  after  their  firft  in- 
trodudion,  like  a  fiqk  man  who  refts  contented 
with  a  fingle  vifit  of  the  Phyfician,  Lawyers 
contrive  other  ceremonies  and  technical  forms 
for  the  farther  cond\)d:  of  the  procefs  and  the 
pleadings ;  and  in  order  ftill  more  fafely  to  bind 
their  Clients  to  their  dominion,  they  at  length 
obtain  to  make  every  error  relating  to  their 
prpfeffional  regulations,  whether  it  be  a  mif" 
nomer,  a  mijpkading^  or  fuch  like  tranfgreffion, 
to  b^  of  as  fatal  a  confequence  as  a  failure 
againft  the  laws  of  ftrift  Juftice>     Upon  the 
foundation  of  the-  above  mentioned  definitions 
and  metaphyfical  diftincEtions  of  cafes  and  ac- 
tions, a  number  of  ftrLft   rules  of    law  are 
thoreover  raifed,  with  which  none  can  be  ac- 
quainted but  fuch  as  are  complete  jnafters  of 
thofe  diftindlions  and  definitions. 

To  a  perfon  who  in  a  pofterior  age  dbferves 
for  the  firft  time  fuch  refinements  in  the  diftri- 
bution  of  Juftice,  they  appear  very  ftrange, 
and  even  ridiculoiis.  Yet,  it  muft  be  confeflfed, 
that  during  the  times  of  the  firft  inftitutipn  Of 
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Magiftracies  and  Courts  of  a  civil  nature,  cc- 
remonks  and  formalities  of  different  kinds^ 
are  v^ry  trfeful  to  procure  to  fuch  Courts,  both 
the  confidence  of  thofe  perfons  who  are  brought 
befbife  them,  and  the  refpeft  of  the  Public  at 
large;  and  they  thereby  become  adual  fub- 
flitutes  for  military  force,  which,  till  then^ 
had  been  the  chief  fupport  of  Judges.  Thofo 
iame  forms  and  profeffional  regulations  are 
moreover  ufeful  to  give  uniformity  to  the 
proceedings  of  the  Lawyers  and  of  the  Courts 
of  Law,  and  to  infure  conflancy  and  fieadinels 
to  the  rules  they  fet  down  among  themfelves* 
And  if  the  whole  fyftem  of  the  refinements  we 
mention  continues  to  fubfift  in  very  remote 
ages,  it  is  in  a  great  mleafure  owing  (not  to 
mention  other  caufes)  to  their  having  lo  co* 
alefced  with  the  eflential  parts  of  the  Law  as 
to  make  danger,  or  at  leafl  great  diiHculties,  to 
be  apprehended  from  a  feparation ;  and  they 
may.  In  that  refped,  be  compared  with  a 
fcafFolding  ufed  in  the  raifing  of  a  hoiifcj 
which,  though  only  intended  to  fet  the  mate-, 
rials  and  fupport  the  builders,  happens  to  be 
fufFered  for  a  long  time  afterwards  to  ftand,  be- 
caiife  it  is  thought  the  removing  of  it  might 
endanger  the  building. 
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Very  Angular  law  formalities  and  refined 
practices  of  the  kind  here  alluded  to,,  had 
been  contrived  by  the  firft  Jurifconfults  in 
Rome,  with  a  view  to  amplify  the  rules  fet 
down  in  the  Laws  of  the  Twelve  ,Tables ; 
which  being  but  few,  and  engraved  on  brafs, 
every  body  could  know  as  well  as  they :  it  even 
was  a  general  cuftom  to  give  thofe  laws  to 
children  to  learn,  as  we  are  informed  by  Ci- 
cero. 

Very  accurate  definitions,  as  well  as  diftinft 
branches  of  cafes  and  adtions,  were  contrived 
by  the  firft  Roman  Jurifconfults  ;  and  when  a 
Man  had  once  made  his  eledtionof  that  pecu- 
liar kind  of  aSlion  he  chofe  to  purfue  his  claim 
by,  it  became  out  of  his  power  to  alter  it. 
Settled  forms  of  words,  called  JSliones  kgis, 
were  moreover  contrived,  which  Men  muft  ab- 
folutely  ufe  to  fet  forth  their  demands.  The 
party  himfelf  was  to  recite  the  appointed 
words  before  the  Praetor ;  and  fliould  he  un- 
fortunately happen  to  mifs  or  add  a  finglc 
word,  fo  as  to  feem  to  alter  his  real  cafe  or  de- 
mand, he  loft  his  fuit  thereby.  To  this  an 
allufion  is  made  by  Cicero,  when  he  fays, 
"  We  have  a  civil  law  fo  conftituted,  that  ^ 
"  Man  becomes  non-fuited,  who  has  not 
"  proceeded  in  the  manner  he  Ihould  have 
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^^  done  (ay*     An  obfervation  of  the  like  na- 
ture is  alfo  to  be  found  in  Quintilian,  whofe 
expreffions    on  the   fubjedt    are  as    follow: 
**  There  is  befides  another  danger ;  for  if  but 
"  one  word  has  been  miftaken,  we  are  to  be 
*^  confidered  as  having  failed  in  every  point 
^^  of  our  fuit  (^.)"  Similar  folemnities  and  ap- 
propriated  forms  of  words  were  moreover  ne- 
ceilary  to  introduce  the  reciprocal  anfwers  and 
replies  of  the  Parties,   to  require  and .  accept 
fureties,  to  produce  witneffels,  &c. 
*     Of  the  above  A5iiones  legis,  the  Roman  Jurif- 
confults  and  Pontiffs  had  carefully  kept  the 
exclufive  knowledge  to  themfelves,  as  well  as 
bf  thofe  Days  on  which  religion  did  not  allow 
Courts  of  Law  to  fit  {c).  One  Cn.  Flavius,  fe- 
cretary  to  Appius  Claudius,  having  happened 
to  divulge  the  fecretof  thofe  momentous  forms 
(an  adt  for  which  he  was  afterwards  preferred 
by  .the  People),  Jurifconfults  contrived  frefh 
ones,  which  they  began  to  keep  written  with 
fecret  cyphers ;  but  a  Member  of  their  own 
Body  again  betrayed  them,  and  the  new  Col- 
leftion   which   he,  publilhgd,  was  called  lus 

{a)  Ita  lus  civile  habemus  conftitutum,  ut  caufd  capiat  is 
qui  non  quemadmodum  oportet  egerit,     De  Invent    II.  19. 

(Jf)  Eft  etiam  pericu/o/um,  quum  fi  una  njerho  fit  erratum^ 
totdcau/d  cecidijfe  'videamur^      Inft.  Orat.  III.  8.  VIL  3.' 

(c)   Dies  Fafti  ^  Nefafti. 
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JElianum,  from  his  name,  Sex.  JEl'ius^  in  the 
fame  manner  as  the  former  coUedlipQ  had  been 
called,  lus  Flavianum.  However,  it  does  not 
feem  that  the  influence  of  Lawyer^  bepgmp  mych 
abridged  by  thofetwo  CoUeAions :  beiSd^s  writ-^ 
ten  information  of  that  fort,  practice  is  alfo  ne- 
ceflTary ;  and  the  public  CoUe&ions  we  mention, 
like  the  many  books  that  have  been  publilhed 
on  the  Engliftx  law,  could  hardly  enable  a  Man 
to  become  a  Lawyer,  at  leafl:  fufiiplently  fp  as 
to  condudt  a  law  fuit  (<?•) 

Modern  Civilians  have  been  at  uncommon 
pains  to  find  out  and  produce  the  ancient  law 
formula  we  mention ;  in  which  they  really  have 
had  furprifing  fuccefs.  Old  Comic  Writers, 
fuch  as  Plautus  and  Terence,  have  fupplied 
them  with  fever^I ;  the  fettled  words,  for  in- 
ftance,  ufed  to  claim  the  property  of  a  Slave, 
frequently  occur  in  their  Works  (^), 

\a)  The  Roman  Jurifconfults  had  extended  ^€a  (kill  to 
objeds  of  voluntary  jurifdidion  as  well  as  to  thofe  of  em- 
tintUus  juriidiaion,  and  had  devifed  peculiar  formalities^ 
^orms  of  words,  diflindlipns,  and  definitions,  in  regard  to 
the  coacra£ling  of  obligations  between  Ma;i  and  Man,  in 
regard  to  flipulations,  donations,  fpoufals,  ^nd  efpecially 
laft  wills,  in  regard  t6  all  which  they  had  difplayed  furprif- 
ing nicety,  refinement,  accuracy,  and  ftridncfs.  The 
Englilh  Lawyers  have  not  beftowed  fo  much  pains  on  the 
objcds  o£  voluntary  ]\xn{6\Qionf  nor  any  thing  like  it. 

(b)  The  words  addreffed  to  the  PlantifFs  by  the  pcrfon 
fucd,  when  the  latter  made  his  appearance  on  the  day  for 
which  he  had  been  compelled  to  give  fureties,  were  as  foU 
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Extremely  like  the  above  ARiones  legis  are 
the  fi/rits  ufed  in  the  Engliih  Courts  of  law. 
Thofe  Writs  are  framed  for,  and  adapted  to, 
every  branch  or  denomination  of  adions,  fuch 

.  low,  and  are  alluded  to  by  Plaut.  Citrcui.  I.  3.  v.  5. 
''  Where  art  thou  who  haft  obliged  me  to  ^ve  fareties  f 
*V  Where  art  thou  who  fiunmoneft  me  ?  Here  I  ftand  be* 
"  fore  thee,  do  thyfelf  ftaad  before  me.**  .  To  which  th© 
Plantiff  made  anfwer,  "  Here  X  am."  The  defendant  repli* 
cd,  "  What  doft  thou  fay  ?"  When  the  Plantiffanfyveredtl 
fay«..(^i0)  and  then  followed  the  form  of  Words  b/ 
which  he  chofe  to  exprefs  his  aAion.  Uii  tfi  #/>  fm  mt 
n)adatus  is?  Uii  tu  es  qm  m  citafiif  Ece$,ig9  m  Iihifijt9\  #» 
€mra  y  U  mblfipy  (^c. 

If  the  adion,  for  inftance,  was  brought  on  account  of 
goods  ftolen,  the  fettled  penalty  or  damages  for  which  was 
the  reftitution  of  twice  the  value,  the  words  to  be  afed 
were,  Aio  decern  aureos  mbi/artQ  tin  t^ffe^  teque  e^  rnmint 
wiginti  aureos  mibi  dare  epertere,  Fpr  work  dpne,  fuch  as 
cleaning  of  cloaths^  Uc.  Aio  te  mibi  tritici  medium  4e  q^9 
inter  uos  cotevenit  eb  felita  *veftimenta  tua,  dare  ofertere\  For 
recovering  the  value  of  a  Slave  killed  by  another  Citizen, 
Aio  /#  beminem  meum  occidiffe,  teque  mibi  quantum  ille  boc  attn0 
flurimifyit  dare  oporiere.  Fpr  damages  done  by  a  vicious 
animal,  AiO  bovem  Mavii  fer*vum  meum^  Sficbum,  caruu 
fetiijfe  li  ocddi/fe^  eoque  nomine  Alt^vium,  out  Jervi 
aftimatiouem  frttfiarey  aut  bovem  mibi  noxse  dare^  ope/rtere  f 
or  Aio  urjmm  M^vii  mibi  vutiuis  intulijfe,  isf  Ma^ium 
quantum  ^equius  meSits  mibi  dare  oportere,  ^c  (Jc^ 

It  may  be  obferved,  that  the  particular  kind  of  re« 
nedy  which  was  provided  by  the  law  for  the  cafe  before 
ihe  Court,  was  exprefly  pointed  out  in  the  formuUi  u(e4 
by  a  Plaintiff;  and  in  regard,  to  this  ik>  miflake  was  to 
be  made«     Thus,  in  the  laft  quoted  formula,  the  words 


laS    THE    CONSTITUTION 

as  detinue,  trefpafsj  action  upon  the  cafey  accompt 
and  covenant  J  he.  the  fame  ilridnefs  obtains 
in  regard  to  them  as  did  in  regard  to  the  Ro- 
man law  formula  above  mentioned :  there 
is  the  fame  danger  in  mifapplying  them, 
or  in  failing  in  any  part  of  them ;  and  to  ufc 
the  words  of  an  Englifli  Law-writer  on  the 
fubjedt,  *^  Writs  mull  be  rightly  direfted,  or 
**  they  will  be  nought.  • .  In  all  writs,  care  muft 
^^  be  had  that  they  be  laid  and  formed  ac- 
*^  cording  to  their  cafe,  and  fo  purfued  in  the 
**  procefs  thereof  (^).** 

The  fame  formality  likewifc  prevails  in  the 
Englifh  pleadings  and  conduft  of  the  procefs, 
as  obtained  in  the  old  Roman  law  proceedings ; 
and  in  the  fame  manner  as  the  Roman  Jurif- 
confults  had  their  JSlionis  pojiulationes  &f  edi^ 
tiones,  their  inficiationes,  exceptiones\  fponJioneSy 
replicationes ,  duplicationes,  b^c.  fo  the  Eng- 
lilh    Lawyers    have    their    counts,    bars,    re- 

quantum  aquius  melius,  (hew  that  the  Praetor  was  to 
appoint  inferior  Judges,  both  to  afcertain  the  damage 
done,  and  determine  finally  upon  the  cafe,  according  to 
the  direction  he  previoufly  gave  them ;  thefe  words  be- 
ing exclu lively  appropriated  to  the  kind  of  actions  called 
Arhitraria,  from  the  above  mentioned  Judges  or  Arbi- 
trators. In  actions  brought  to  require  th»  exe(;ution  of 
conventions  that  had  no  name,  the  convention  itfelf  was 
exprefTed  in  the  formula ;  fuch  is  that  which  is  recited 
above,  relating  to  work  done  by  the  PlaintiiF,  &c.  &p» 
(«)  Jacob's  Law  Didionary.      See  Writ, 
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plications 9  rejoinders,  fur-rejoinders,  rebutters,  fur* 
rebutters  J  &c.  A  fcrupulous  accuracy  in  obferv- 
ing  certain  rules,  is  moreover  neceffary  in  the 
management  of  thofe  pleadings  :  the  following 
are  the  words  of  an  Engliih  Law-writer  on  the 
fubjedl :  "  Though  the  art  and  dexterity  of 
*«  pleading,  was  in  its  nature  and  defign  only 
*^  to  render  the  fadt  plain  and  intelligible,  and 
^^  to  bring  the  matter  to  judgment  with  conve- 
*^  nient  certainty,  it  began  to  degenerate  from 
^^  its  primitive  fimplicity.  Pleaders,  yea  and 
**  Judges,  having  become  too  curious  in  that  re- 
**  fpedt,  pleadings  at  length  ended  in  a  piece  of 
*^  nicety  and  curiofity,  by  which  the  mifcarriage 
**  of  many  a  caufe,  upon  fmall  trivial  objec- 
**  tions,  has  been  occafioned  (j)." 

There  is  however  a  difference  between  the 
Roman  ASiones  legis,  and  the  Engliih  Writs ; 
which  is,  that  the  former  might  be  framed 
when  new  ones  were  neceffary,  by  the  Praetor 
or  Judge  of  the  Coflrt,  or,  in  fome  cafes,  by 
the  body  of  the  Jurifconfults  themfelves,— • 
'  .whereas  fVrits,  when  wanted  for  fuch  new  cafes 
as  may  offer,  can  only  be  devifed  by  a  diftindt 
Judge  or  Court,  exclufively  invefted  with  fuch 
power,  viz.  the  High  Court  of  Chancery.  The 
ifluing  of  Writs  already  e^cilling,  for  the  dif- 
ferent cafes  to  which  they  belongs  is  alfo  tx^ 

(a)  CuaainghamV  Law^  Dli^ionary.     See  FUadinp. 
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prefly  rcferved  to  this  Court;  and  fo important 
has'  its  office  on  thofe  two  points  been  deeme4 
by  Lawyers,  that  it  has  been  called,  by  way  of 
eminence,  the  Manufadtory  of  Juftice,  (fifficina 
Jujiitia.)  Original  Writs  befides^  when  once. 
framed,  are  not  at  any  tintie  to  be  alieped^  excep£ 
by  Parliamentary  authority  (d). 

Of  fo  much  weight  in  the  Eoglifh  law,  are 
the  original  delineations  of  cafes  we  m^tion^ 
th^t  no  caufe  is  fuflfered  to  be  proceeded  upon, 
unlefs  they  firft  appear  as  l^al  introdu&ors  Gt? 
k.  However  important  or  iritereftiHg  the  cafc^ 
the  Judge,  till  he  fees  the  Writ  he  is  ufed  to> 
or  at  Icaft  a  Writ  iflued  from  the  right  Maaia* 
fadory,  is  both  deaf  and  dumb,  Heiswidiout 

.    (a)    Writs,    legally    iflued,    arc    alfo    Bcceffary   for 
cxecating  the  dilFerent  incidental  proceedings  &at  txizj 
take  place  in  the  coixrfe  of  a  law  fint,  fnch  m  pro^dog 
i?^itnefles,  &€.     The  names  giveti  to  the  difieteot  koidft 
l>f  writs,  are  oittally  derived  from  the  firft  Latia  words  hy 
^hich  they  began  when  they  wete  wntten  ki  Latin,  or  at 
leafl  from  fqme  remarkable  word  in  them ;   wlndi  gives 
rife  to  expreifions  fufficiently  ancoath  and  uninceHigTble. 
Thus,  a  Foncy  is  a  writ  liTued  to  bUige  a  perfon  in  'oeitaia 
cafes  to  give  fureties  (Pone  per  nfodium,  ^adjk^oj  pk^aj.) 
A  writ  of  Subp^na  is  to  oblige  witneiFes,  and  fometimes 
other  clafles  of  peribns,  to  appear  before  a  Court,     Ak 
adtion  of  ^jd  tam^  is  that  which  is  brought  to   fue  for  « 
proportional  ihare  of  a  fine  eflablifhed  by  fome  penal  Stat- 
lute,  by  the  perf6nwho  laid  an  informatf cm :  the  words 
in  the  writ  being,  ^i  tarn  pro  Domino  reze,  fuam  pro  feipfr 
inhac  partt  fequttur^  &c,  &c. 
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tfc^  to  fec^  or  «ars  to  hesin  And^  w}}.cn  a  cafe 
of  a  new  kin<l  joffers,  for.  which  tfcerc  is  as  .yet 
no  Writ  in  bekig,  fliould  the  Lprd  Chanicellor 
dnd  Mjifter^  in  Chaacery  xiifagree  in  ^creattag 
one^  or  prove  unequal  to  die  ar.<|A;]oiis  ^aik,  tii« 
Great  Naidonsd  Cauncily  that  is  Pariiameot 
themfelyes^  are  in  fuch  ^emergencjr  .expcdiLy 
applied  to :  by  means  pf  ^heir  .ooUeiftod  yviii^Q)^ 
libe  r%fat  myftical  arx^rids  ace  broug^hltd^etkifri 
the  Judge  ^  ceftoced  tto  the  free  ;ufe  .of  jiii  ^r^Qi 
of  hearing  juidiofip^fih^  .^d^  byih^'fjre^ti^ 
pf  A  ivew  ^rj6(,  a  jgy^jr  pjovin^  is  M4fi4  iO  Itfe* 

Empire  of  lahe  Cotrt^  jcrf"  .Lgw;, 

fo  fifte,  Jihofe  p^€»ciuu&  Wrk-Sj  tk^^f  ^4^^W 
jRrieft  '{Sm^ifiJ  ,as  they  are  alfp  ^calleji  by 
^way  K)f  wMQi&nce.  wixJ^ch  ^ce  th?  eli;xir  ?ao,<ji 

^i^^teflepgp  pf  thp  i^w,  ha,ve  bec^^  ,cw'H^ittft4 
jx»t;b^fpecial<affe^f.Q/i>Qers  ajppomDed  forxhat 
j>wrpQfe,  whok  .office^  ^e.riye  fih^  flaij^p  fiofffi 
^hafe  peculiar  iaftruraent?  t;hcy  teipeaiively  .vi"? 
iiv  -rije  prcfcrvattion  ^of  ,tUe  depofit  with  whic^i 
jtbey  ar-e  intruj^e^.;  *tbe  one  being  caJJ^d  thp 
iC)jEQe  of  xbe  ffsm^rySini  the  .other,,  of  th,^  Smail 

To  f»y  *he  ir^th^  ih^weyer^  ^t^e  ftrgatwg  of 
a  new  Writ,  upon  any  new  given  cafe,  is  mat  • 

.  {a)  Jiwapmm  .fef  fi^rvji  if  age  ;  the  Hanapcr  QiBc?. 
au4  the  Pqttynbaf  .Qfiioe  :  the  above  two  Ut'm  wo;  ds* 
it  is  not  improper  to   obferve,  do   not  occar  in  Tally's 
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tcr  of  more  difficulty  than  the  generality  of 
Readers  are  aware  of.  The  very  importance 
which  is  thought  to  be  in  thofe  profeffiohal 
forms  of  words,  renders  them  really  important* 
As  every  thing  without  them  is  illegal  in  a 
Court  of  Common  Law,  fo  with  them  every 
thing  becomes  legal,  that  is  to  fay,  they  em- 
power the  Court  legally  to  determine  upon 
every  kind  of  fuit  to  which  they  are  made  to 
ferve  as  introduftors.  The  creating  of  a  new 
Writ,  therefore,*  amounts  in  its  confequences 
to  the  framing  of  a  new  law,  and  a  law  of  a 
general  nature  too :  now,  the  creating  of  fuch 
a  law,  on  the  fir  ft  appearance  of  a  new  cafe, 
which  law  is  afterwards  to  be  applied  to  all 
fuch  cafes  as  may  be  fimilar  to  the  firft,  is  really 
matter  of  difficulty ;  efpecially,  when  men  are 
as  yet  in  the  dark  as  to  the  beft  kind  of  provi- 
fion  to  be  made  for  the  cafe  in  queftion,  or  even 
when  it  is  not  perhaps  yet  known  whether  it  be 
proper  to  make  any  provifion  at  all.  The  framing 
of  a  new  Writ  under  fuch  circumftaxices,  is  a 
iheafure  on  which  Lawyers  or  Judges  will  not 
very  willingly  either  venture  of  themfelves,  or 
apply  to  the  Legiflature  for  that  purpofe% 

works.  To  the  care  of  the  Petty.bag  office  thofe  writs 
are  traded  in  which  the  King's  bufinefs  is  concerned  s 
and  to  the  Hanaper  office^  thofe  which  relate  to  the  Subjeft* 
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Owing  to  the  above  mentioned  real  difEcultjr 
in  creating  new  Writs  on  the  one  hand,  and  to 
the  abfolute  neceffity  of  fuch.  Writs  in  the  Courts 
of  Common  Law  on  the  other,  many  new  fpecies 
of  claims  and  cafes  (the  arifing  of  which  is  froni 
time  to  time  the  unavoidable  confequences  of 
the  progrefs  pf  trade  and  civilization)  are  left 
unprovided  for,  and  remain  like  fo  many  vacant 
Ipaces  in  jthe  Law,  or  rather,  like  fy  many  inac- 
cefSble  fpots,  which  the  laws  in  being  cannot 
reach  :  now,  this  is  a  great  imperfedion  in  the 
diftribution  of  Juftice,  which  fliould  be  open  to 
every  individual,  and  provide  remedies  for 
every  kind  of  claim  which  Men  may  fet  up 
againft  one  another. 

To  remedy  the  above  ipconveniepce,  or  rather 
in  fome  degree  to  palliate  it,  law  fiftions  have 
been  refortpd  tq,  in  the  Engliih  law,'  by  which 
Writs,  being  warped  from  their  adtual  meaning, 
are  made  to  extend  to  cafes  to  which  they  in 
no  fliape  belong. 

Law  fiftions  of  the  kind  we  mention  were  not 
unknown  to  the  old  Roman  Jurifconfults ;  and 
as  an  inftance  of  their  ingenuity  in  that  refpefl:, 
may  be  mentioned  that  kind  of  a<ftion,  in  which 
9  Daughter  was  called  a  Son  (a).    Several  in- 

(a)   From  the  above  inftance  it  might  be  concluded 
that    the   Roman   JorifcenfuUs   were   poflelTed    of    HilV. 

K3 


134;    TrfE  <:Ol4SrirtJtJ0N 

ftanees  might  Alfo  be  quoted  of  thci  Mitfetis 
life  of  Writs  in  the  ^glifli  C&utt^  6f  Comiliofl 
Law.     A  very  tetnkrk^hlt  e^p^dieftt  6f  that 
fort  occur*  in  the  metheid  gen^Jrally  ,Ufe<J  t6  Aie 
for  the  i^ajrment  of  eettaf ti  khidi  of  d^bt^  be- 
fore the  Court  of  CottirtUyrt  Plea^^  ftieh,  If  I  ^m 
not  mift^ketii  fts  a  falafy  (bt  Wdfk  d(5tl6,   itt* 
demnity  for  fulfilling  otd^^f s'reeolved^  &c.  Th6 
Writ  iffued  in  thofc  cg^fes,  is  gfoiifidld  oft  fh# 
fi}ppo{itioh^  ih&t  the  p^rfori  fued  h&d  trefpail^d 
on  the"  ground  of  the  Plaintiff^  add  broken  by 
fotce  of  atms  thtoligh  his  fences  and.  ihcld^ 
furfcs  J  and  under  this  prfcdicartient  the  Defen*. 
dant  is  brought  before  th^  Court :  this  Writ, 
which  has  been  that  which  Lawyers  have  found 
of  tnoft  eonvefti^tit  life/  toihtfdiJude  befdr6  a 
Court  Of  Cdnirtion  Law  the  kinds  of  claim 
we  mention,  is  called  in  techhidal  lailguage  a 
.   Ctaufum  fregit. — =^In  order  to  britig  a  pfeffoft 
\  before  the  Court  of  King's  Bench,  to  anfwer 
^demands  of  much  the  fame  nature  with  thofe  ii* 
l^ove,  a  Writ,  called  ^  Latitat^  is  iffued,  in  which 
i|  is  t^k^n  for  granted  that  the  Defendant  in- 

fJdioufly  conceals  hxmfelf,  and  is  lurking  in 

••  * 

/"•  ■  , 

^great^  power  than  the  £ngli(h  Parliament  ^  for  it  is  a 
.  furidamental   principle   with   the    Englifti   Lawyers,  that 
Parliament  can  do  every  thing,  except  making  a  Wolnkn 
8  Man^  or  a  Man  a  Wofmin. 
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fome  County,  different  from  that  in  which  the 
Court  is  fitting ;  the  expreinons  ufed  in  the 
Writ  being,  that  "  he  runs  up  and  down  and 
'^  fecretes  himfelf ;"  though  no  fuch  fadt  is  fe- 
rioufly  meant  to  be  advanced  either  by  the  At- 
torney or  the  Party* 

The  fame  principle  of  ftri<9:  adherence  to 
certain  forms  long  fince  eftabliihed,  has  alfo 
caufed  Lawyers  to  introduce  into  their  pro- 
ceedings, fiftitious  names  of  perfons  who  are 
fuppofed  to  difcharge  the  office  of  fureties ; 
and  in  certain  cafes,  it  feems,  the  name  of  a 
iiftitious  perfon  is  introduced  in  a  Writ  along 
with  that  of  the  principal  Defendant,  as  be- 
ing joined  in  a  common  caufe  with  him.  An- 
other inftance  of  the  fame  high  regard  of 
Lawyers,  and  Judges  too,  for  certain  old  forms, 
which  makes  them  more  unwilling  to  depart 
from  fuch  forms  than  from  the  truth  itfelf  of 
fads,  occurs  in  the  above  mentioned  expedient; 

ufed  to  bring  ordinary  caufes  before  the  Court 
of  Exchequer,  in  order  to  be  tried .  there  it 

Common  Law;  which  is,  by  making. a  decla^ 

ration   that  the  Plaintiff  is  a  King's  debt^r^ 

though  neither  the  Court,   nor  the  Plaintiff's 

Attorney,  lay  any  ferious  ftreft  oi)  the  affer- 

tion  (a)^ 

[a)  Another  indance  of  the  (Irid  adherence  of  the  Eng- 
U(h  Lawyers  to  their  old  eflablifhed  forms  in  preferenco 

K4 
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^he  SubjeEl  continued.     The   Courts  of  Equity. 

HOWEVER,  there  are  limits  to  the  law 
fidtions  and  fubtilties  we  mention ;  and 
the  remedies  of  the  Law  cannot  by  their  means 
be  extended  to  all  poffible  cafes  that  arife,  un- 
lefs  too  many  abfurdities  are  fufFered  to  be  ac- 
cumulated ;  nay,   there  have  been  inftances  in 
which  the  improper  application  of  Writs,  in 
the  Courts  of  Law,  has  been  checked  by  autho- 
rity.    In  order  therefore  to  remedy  the  incon- 
veniences we  mention,  that  is,  in  order  to  ex- 
tend the  adminiftration  of  diftributive  Juftice  to 
all  poffible  cafes,  by  freeing  it  from  the  profefr 
f^onal  difficulties  that  have  gradually  grown  up 

even  to  the  truth  of  fa£ls,  occurs  in  the  manner  of  execut- 
ing the  very  Aft  mentioned  in  this  Chapter,  pafled  in  the 
reign  of  George  I.  for  preventing  perfonal  Arreft  for  debts 
under  forty  ihillings.  If  the  defendaift,  after  being  per- 
fonally  ferved  with  a  qopy  of  the  procefs,  does  not  appear 
on  the  appointed  days,  the  method  is  to  fuppofe  that  he 
has  aflually  made  his  appearance,  and  the  caufe  is  pro- 
ceeded upon  according  to  this  fuppofition:  fiftitious  names 
of  bails  are  alfo  refofted  to 

The  inhabitants  of  Bengal,  and  other  Eaft-India 
provinces,  have  been  prodigioufly  furprifed,  it  is  faid,  at 
the  refinements,  fidions,  and  intricacy  of  the  £ngli(hlaw,ia 
regard  to  civil  matters,  which  was  introduced  among  them 
a  few  years  ago ;  and  it  is  certainly  not  to  be  doubted  that 
$hey  may  have  been  aftonilhed. 
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in  its  way,  a  new  kind  of  Courts  has  been  infti- 

tuted  in  England,  called  Courts  of  Equity. 
The  generality   of  people,  raided  by  .this 

word  Equity,  haye  conceived  falfe  notions  of 
the  ofEcf:  of  the  Courts  we  mention ;  and  it 
feems  to  be  generally  thought  that  the  Judges 
\yho  fit  in  them,  are  only  to  follow  the  rules 
of  natural  Equity ;  by  which  People  appear 
to  underftand,  that  in  a  Court  of  Equity,  the 
Judge  may  follow  the  diftates  of  his  own  pri- 
vate feelings,  and  ground  his  decifions  as  he 
thinks  proper,  on  the  peculiar  circumftances  and 
iituation  of  thofe  perfons  who  make  their  appear- 
ance before  him.  Nay,  Doftor  Johnfon,  in  his 
abridged  Dictionary,  gives  the  following  defini- 
tion of  the  power  of  the  Court  of  Chancery, 
confidered  as  a  Court  of  Equity  :  *^  The  Chan- 
*^  cellor  hath  power  to  moderate  and  temper  the 
*^  written  law,  and  fubjedteth  himfelf  only  to 
*^  the  law  of  nature  and  confcience  :*'  for  which 
definition  Dean  Swift,  and  Cowell,  who  was  a 
Lawyer,  are  quoted  as  authorities.  Other  in- 
ftances  might  be  produced  of  Lawyers  who  have 
been  inaccurate  in  their  definitions  of  the  trut 
office  of  the  Judges  of  Equity.  And  the  above 
named  Dodor  himfelf  is  on  no  fubjeft  a  def- 
picable  authority. 

Certainly  the  power  of  the  Judges  of  Equity 
cannot  be  to  alter,  by  their  own  private  power, 
the  Written  Law,    that  is,  Adts  of  Parlia- 
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ment,  and  thus  to  controiil  the  Legiflaturc* 
Their  office  only  confifts,  as  will  be  proved  ia 
the  fequel,  in  providing  remedies  for  thofe  cafes 
for  which  the  public  good  requires  that  reme- 
diesfhouldbe  provided,  and  in  regard  to  which 
the  Courts  of  Common  Law,  ihackled  by  their 
original  forms  and  inftitutions,  cannot  procure 
any  ; — or  in  other  words — the  Courts  of -Equity 
have  a  power  to  adminifter  Juftice  to  indivi* 
duals,  unreftrained,  not  by  the  Law,  but  by 
the  profejQional  law  difficulties  which  Lawyers 
have  from  time  to  time  contrived  in  the  Courts 
of  Common  Law,  and  to  which  the  Judges  of 
thofe  Courts  have  given  their  fanftion. 

An  office  of  the  kind  here  mentioned,  w^as 
foon  found  neceffary  in  Rome,  for  reafons  of 
the  fame  nature  with  thofe  above  delineated. 
For,  it  is  remarkable  enough,  that  the  Body 
of  Englilh  Lawyers,  by  refufing  admittance 
to  the  Code  of  Roman  Laws,  as  it  exifted  in 
the  latter  times  of  the  Empire,  have  only  fub- 
jeded  themfelves  to  the  fame  difficulties  under 
which  the  old  Roman  Jurifconfults  laboured, 
during  the  time  they  were  raifing  the  ftruc- 
ture  of  thofe  fame  Laws.  And  it  may  alfo  be 
obferved,  that  the  Englilh  Lawyers  or  Judges 
have  fallen  upon  much  the  fame  expedifents 
as  thofe  which  the  Roman  Jur-ifconfults  and 
Praetors  had  adopted. 

This  office  of  a  Judge  of  Equity^    was   in 
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time  affum^d  by  the  Prsetor  in  Rome,  in  ad- 
dition td  the  judicial  power  he  before  poffeffed 
(a).  At  the  beginning  of  the  year  for  which 
he  had  been  eled:ed,  the  Prsetor  made  a  decla- 
ration of  .thofe  remedies  for  new  difficult 
cafes,  which  he  had  determined  to  afford  dur- 
ing the  time  of  his  Magiftracy  ;  in  the  choice 
of  which  be  tvas  no  doubt  direftcd,  either  by 
his  own  dbfervations,  while  out  of  office,  on 
the  propriety  of  fuch  remedies,  of  by  the  fug- 
gefiions  of  experienced  Lawyers  on  the  fub- 
jeft*  This  Declaration  (EdiSlum)  the  Praetor 
pi'odu^ed  in  albo^  as  the  expreffion  was.  Mo- 
dern Civilians  have  made  many  conjeftures 
on  the  real  meaning  of  the  above  words  ;  one  of 
their  fuppofitions,  which  is  as  likely  to  be  true 
as  any  other,  is,  that  the  Praetor's  EdiBumy  or 
heads  of  new  law  remedies,  were  written  on  z 
whitened  wall,  by  the  fide  of  his  Tribunal. 

Among  the  provifions  made  by  the  Roman 
Praetors  in  their  capacity  of  Judges  of  Equity, 
may  be  mentioned  thofe  Which  they  introduced 
in  favour  of  emancipated  Sons,  and  of  Relations 
by  the  Women's  fide  {Cognati),  in  regard  to  the 
right  of  inheriting.    Emancipated  Sons  were 

{a)  The  Praetor  thas  pofleflcd  two  diftindt  branches 
of  jttdidAl  authority  in  the  fame  manner  as  the  Coort 
of  Exchequer  doei  in  England,  which  occaiionally  fits 
at  a  Court  of  Common  Law>  and  a  Court  of  Equity. 
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foppofed,  by  the  Laws  of  the  Twelve  Tables, 
to  have  ceafed  to  be  the  children  of  their  Fa-r 
ther,  and  as  a  confequence^  a  legal  claim  was; 
denied  them  on  the  paternal  inheritance  :  Rela- 
tions  by  the  Women's  fide  were  taken  no  notice 
of,  in  that  article  of  the  fame  laws  which  treat- 
ed of  the  right  of  fucceffioh,  mention  being  on- 
ly made  of  relations  by  the  Men's  fide  (^Agnati.) 
The  former,  the  Praetor  admitted,  by  the  Edid: 
Unde  Liberty  to  fliare  their  Father's  (or  Grand- 
father's)  inheritance  along  with  their  brothers ; 
and  the  latter  he  put  in  poiTeffipn  of  the  patri- 
mony of  a  kinfpian  deceafed,  by  means  of  the 
Edid  Unde  Cognati^  wh^n  there  were  no  relations 
by  the  Men^s  fide.  Thefe  two  kinds  of  inheri- 
tance were  not  however  cHltAhiereditas^  but  only 
honorum  po[feJJio ;  thefe  words  being  very  accu- 
rately diftinguilhed,  though  the  effeft  was  in 
the  iffue  exadly  the  fame  {a). 

fa)  As  the  power  of  Fathers^  at  Rome,  was  onbouad- 
tdy  and  laded  as  long  as'  their  life,  the  emancipating  of 
Sons  was  a  cafe  that  occurred  frequently  enough,  either  for 
the  fecurity,  or  fatisfadtion,  of  thofe  who  engaged  in  any 
undertaking  with  them.  The  power  of  Fathers  had  been 
carried  fo  far  by  the  laws  of  Romulus,  confirmed  after- 
wards by  thofe  of  the  Twelve  Tables,  that  they  might  fell 
their  Sons  for  ilaves  as  often  as  three  times,  if,  after  a 
firft  or  fecond  fale,  they  happened  to  acquire  theif  liber- 
ty :  it  was  only  after  being  fold  for  the  third  time>  and 
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In  the  fame  manner,  the  Laws  of  the  Twelve 
Tables  had  provided  relief  only  for  cafes  of 
theft ;  and  no  mention  was  made  in  them  of 
cafes  of  goods  taken  away  by  force  |(a  deed 
which  was  not  looked  upon  in  fo  odious  a  light 
at  Rome  as  theft,  which  was  cohfidered  as  the 
peculiar  guilt  of  flaves.)  In  procefs  of  time  the 
Praetor  promifed  relief  to  fuch  perfons  as  might 
have  their  goods  taken  from  them  by  open 
force,  and  gavfe  them  an  aftion  for  the  reco* 
very  of  four  times  the  value,  againft  thofe 
who  had  committed  the  faft  with  an  evil  in- 
tention. Si  cut  dolo  malo  bona  rapta  ejje  dicentur^ 
ft  in  quadruplum  Judicium  dabo. 

Again,  neither  the  Law  of  the  Twelve  Ta- 
bles, nor  the  Laws  made  afterwards  in  the  Af- 
femblles  of  the  People,  had  provided  remedies 

then  becoming  again  free,  that  Sons  could  be  entirely  rC'- 
leafed  from  the  paternal  authority.  On  this  law-dodlrine 
was  founded  the  peculiar  formality  and  method  of  eman» 
cipating  Sons.  A  pair  of  fcales,  and  fome  copper  coin  were 
firft  brought ;  without  the  prefence  of  thefe  ingredients 
the  whole  bufinefs  would  have  been  void  :  and  the  Father 
then  made  a  formal  fale  of  his  fon  to  a  perfon  ap- 
pointed to  buy  him,  who  was  immediately  to  free,  or  tnam 
numit  him :  thefe  fales  and  manumiHions  were  repeated 
three  times^  Five  witnefles  were  to  be  prefent,  befides  a 
Mi^n  to  hold  the  fcales  (Librlpens)^  and  another  [Anufta^ 
tus)  occailonally  to  remind  the  witneifes  to  be  attentive  t^ 
the  bufinefs  before  them. 
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except  for  very  few  cafes  of  fraud.  Here  the 
Praetor  likcwife  interfered  in  ys  capacity  of 
Judge  of  Equity,  though  fo  very  late  as  the 
times  of  Cicero ;  and  promifed  relief  to  defraud* 
cd  perfons,  in  thofe  cafes  in  whijch  the  Laws 
in  being  afforded  no  adtion.  ^se  doio  nudofaSa 
ejfe  dk^ntury  ft  de  his  rebus  alia  a8io  mn  erit,  f^ 
jujta  caufa  eJfe  videbitur^  Judicium  D4.B0  (a)^ 
By  Edifts  of  the  fame  nature,  Prators  in  pro* 
cefs  of  time  gave  relief  in  certain  cafes  to  mar* 
Tied  Women,  and  likewife  to  Minors  (^Minori^ 
hus  XXV  annis  fuccurrit  Prator^  &c.  (J?). 

(a)  At  the  fame  time  that  the  Praetor  proffered  a  new 
Edi£ty  he  alfo  made  public  thofe  peculiar  formulae  by 
which  the  execution  of  the  fame  was  afterwards  to  be 
requix«d  from  him.  Th^  namie  of  .th^jc  Px?etior  who  &dk 
{>rodaced  the  £di^  .above  mentioned,  was  A^uibMs*  a^ 
we  are  informed  by  Cicero,  in  that  elegant  ilory  well 
known  to  Scholars,  in  which  he  jelates  Ihe  kind  of 
fraud  that  was  put  upon  Camus,  a  Roman  Kn^t,  when 
ht  purchafed  a  pleafuxe-hoofe  and  gardens,  jne^  Syra- 
•cufe,  in  Sicily.  This  account  Cicero  concludes  with  ohfervi- 
ing  that  Canius  was  left  without  remedy,  *'  as  Agnili.as^ 
«*  his  Colleague  and  friend,  had  not  yet  publiihed  his  foe* 
**  muls  concerning  fraud."  ^id  tnim  facent  ?  nonditm 
inim  JquiHus,  CoIUga  fff  familiaru  meus,  jfrofu/erat  de  dolfi 
malo  formuhs.    OiF.  III.  14, 

{b)  The  Law  Colledion,  or  Syftem,  that  was*  formed 
hy  the  feries  of  Edids  publifhed  at  different  times  bjr 
Prxtors^  was  called  Im  Ptittorium,  and  alfo  Juf  Hono^ 
rariwjs  (not  firiSily  hinding.)  The  laws  of  the  Twelve 
Tables,  together  with  all  fuch  other  Laws  as  had  at  any 
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•  The  Ck)urts  of  Equity  eftabliflied  in  Eng- 
lAad,  have  in  like  manner  provided  remedies 
for  a  very  great  number  of  cafes,  or  fpecies  of 
demand,  for  which  the  Courts  of  Comraoa 
Law,  cramped  by  their  forms  and  peculiar  law 
tenets,  can  aflEbrd.noae*  Thus,  the  Courts  of 
Equity  may,  in  certain  cafes,  give  a£ttOQS  for 
and  againft  infants,  notwithftanding  their  mi- 
nority*'— and  for  and  againft  married  Women, 
notwithllanding  their  coverture.  Married  Wo- 
men may  even  in  certain  cafes,  fue  tiuear  hui^ 
hands  before  a  Court  of  Equity.  Eacccutrors  may 
be  made  to  pay  intefeft  for  money  that  Ides  long 
an  their  hands.  Courts  of  Equity  may  aprpoint 
Com.miffioners  to  hear  the  evidence  of  jdafent 
witnefies.  When  other  proofs  fail,  they  may 
impo&  an  oath  on  either  of  the  Parties;  or,  as 

time  i^fiCB  jiafled  in  the  Aflembly  of  the  People,   weifp 
called  hy  way  of  eminence,  lus  Civile,     T-he  •dilbindlioii 
was   exadlly   of  the  fame  nature   as   that  whkh  takes 
place  in  England,    between  the  Common   and    Scatote 
litws,  and  -the  -law  or  -praftice  of  the  Courts  of  Equity. 
The  two  branches  of  the   Pxstor^s  judicial  office  were 
ver^  4iccurately  diftin^uifhed ;  and  there  waa,  be&des,  (hid 
capital  difference  between  the  remedies  or  anions  which  be 
£ave  in  his  capacity  of  Judge  of  Civil  Law,  and  thofe  in 
his    capacity    of    Judge    of   Equity,    thatf   the    former, 
heing  grounded  on  the  lus  CiviUy  were  perpetual ;  the 
iatter   muft    be  preferred    within   the    year«   and   were 
accordingly  called  J^ioms  aniudt,    or  jiSiones  pr^iaififex 
in  the  fame   manner  as  the  former  were  called  j0lon:s 
dnnles^  or  ASioms  ptrfetua. 
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the  like  cafe  of  a  failure  of  proof s^  they  may 
compel  a  trader  to  produce  his  books  of  trade* 
They  may  alfo  confirm  a  title  to  land,  though 
one  has  loft  his  writings,  &c,  &c. 

The  power  of  the  Courts  of  Equity  in 
England,  of  which  the  Court  of  Chancery  is 
the  principal  one,  no  doubt  owes  its  origin  to 
the  power  poffeffed  by  this  lattter,  both  of  creat- 
ing, and  iffuing  Writs.  When  new  complicat- 
ed cafes  offered,  for  which  a  new  kind  of  Writ 
was  wanted,  the  Judges  of  Chancery,  finding 
that  it  was  neceflary  that  juftice  Ihould  be  done, 
and  at  the  fame  time  being  unwilling  to  make 
general  and  perpetual  provifions  on  the  cafes 
before  thpm  by  creating  new  Writs,  com- 
manded the  appearance  of  both  Parties,  in 
order  to  procure  as  complete  information  as 
poffible  in  regard  to  the  circumftances  attend- 
ing the  cafe;  and  then  they  gave  a  decree 
upon  the  fame  by  way  of  experiment. 

To  beginnings  and  circumftances  like  thefe 
the  Englilh  Courts  of  Equity,  it  is  not  to  be 
doubted,  owe  their  prefent  exiftence.  In  our 
days,  when  fuch  ftrid:  notions  are  entertained 
concerning  the  power  of  Magiftrates  and 
Judges,  it  can  fcarcely  be  fuppofed  that  thofe 
Courts,  however  ufeful,  could  gain  admit- 
tance. Nor  indeed,  even  in  the  times  when 
they  were  inftituted,  were  their  proceedings 
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free  from  oppofition ;  and  afterwards^  ib  late  as 
the  reign  of  Queen  Elizabeth^  it  was  adjudged 
in  the  cafe  of  Colkfion  and  Gardner^  that  the 
killing  a  Sequcftrator  from  the  Court  of  Chani 
cety,  in  the  difcharge  of  his  bufinefs,  was  no 
murder;  which  judgement  could  only  be  a- 
warded  on  the  ground  that  the  Sequeftrafor's 
commilBon,  and  confequently  the  power  of 
his  Employers,  were  illegal  (a).  However,  the 
authority  of  the  Courts  of  Equity  has  in  pro* 
cefs  of  time  become  fettled ;  one  of  the  con- 
ftituent  branches  of  the  Legillature  even  r-c- 
ceives  at  prefcnt  appeals  from  the  decrees  paffr 
(d  in  tjiofe  Courts ;  and  I  have  no  doubt  that 
feverai  A£fcs  of  the  whole  Legiflature  might  hi 
producp^)(  f n  which  th^  office  of  the  Coutta 
of  Equity  is  openly  ackijowjodged. 

Tlw  kkd  qf  pro<ief«  tlwn  has  in  tim*  been 
eiltabliihM  Wi  the  Court  of  Chancery,  Is  as  foJ-r 
lows*  After  a  petition  is  rweived  by  the  C^urt, 
the  perfon  fued  is  ferved  with  a  writ  of  Suip^Mf 

(tf)  Wbca  Sir  idward  Coke  was  Lord  ChW  Juftice 
of  ihf  King't  Bcnch^  and  Lprd  Ellefxnfir^  Lord  ChaQ« 
isellor^  doriag  d\e  uBigw  of  Javies  I.  a  very  fcrious  quar* 
itl  fd/b  took  place  between  die  Courts  of  Law,  aod  thofe 
pf  Bqtti9»  wUck  1%  meotipned  in  the  fourth  Chapter  of 
the  thiid  Book  of  jfijdge  Blackftpne's  Commentaries ;  a 
Work  ki  which  more  might  have  been  faid  on  the  fubjea 

pf  the  C<H)ra  of  Eqok/^ 
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to  commaQd  his  appearance.  If  he  does  not 
appear^  an  attachment  is  ifiued  agi^nft  him ; 
and  if  a  non  inventus  is  returned,  that  is.  if  he  is 
not  to  be  found,  a  proclamatipn  goes  forth  a« 
gainft  him ;  then  a  commiffion  of  reJ)eUion  is 
iffued  for  apprehending  him,  and  bringing  him 
to  the  Fleet  prifon.  If  the  perfon  fyed-  Hands 
farther  in  c6ntempt,  a  Serjeant  at  arms  is  to  be 
fent  out  to  take  him;  and  if  he  cannot  be  taken, 
a  fequeftration  of  his  land  may  be  .obtained  till 
he  appears.  Such  is  the  power  which  the  Court 
of  Chancery,  as  a  Court  of  Equity,  hath  gradu- 
ally acquired  to  compel  appearance  before  it. 
In  regard  to  the  execution  of  the  Decrees  it 
gives,  it  feems  that  Court  has  not  been  quite 
fo  fuccefsful ;  at  leaft,  thofe  Law-writers  whofc 
Works  I  have  had  an  opportunity  tafee,  hold 
it  as  a  maxim,  that  theCourt  of  Chancery  cannot 
bind  the  efiiite,  but  only  the-  perfon;  and  as  a 
tonfequence,  a  perfon  who  rcffufts  to  fubmit  to 
its  decree,  is  only  to  be  confined  to  the  Fleet 
prifon  (tf). 

(a)  The  Court  of  Chancery  'was  very  likely  the 
firft  inflituted  of  die  two  Courts  of  Equity:  as  it  was 
the  Higheft  Court  in  the  Kingdom^  it  was  beft  able  to 
begin  the  eflifbliihinent  of  an  ofHce,  or  power»  which 
naturally  gave  rife  at  firft  to  fo  many  objeflions.  The 
Court  of  Exchequer,  we  may  fuppofe,  only  followed 
the  example  of  the  Court  of  Chancery :  in  order  the  bet- 
ter to  fecure  the  new  power  it  aiTumedj  it  even  found  it 
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■  On  this  occafion  I  flxall  obferve,  that  the 
authority  of  the  Lord  Chancellor,  in  England, 
in  his  capacity  of  a  Judge  of  Equity,  is  much 
more  narrowly  limited  than  that  which  the 
Prsetors  in  Rome  had  been  able  to  aflume« 
The  Roman  Praetors,  We  are  to  remark,  united 
in  themfelves  the  double  office  of  deciding 
cafes  accdr^ing  to  the  Civil  Law  (/w  civile), 
and  to  the  Praetorian  Law,  or  Law  of  Equity ; 
nor  did  there  exift  any  other  Court  befides  their 
own,  that  might  ferve  as  a  check  upon  them : 
hence  it  happened  that  their  proceedings  in  the 
career  of  Equity,  were  very  arbitrary  indeed. 
In  the  firft  place,  they  did  not  ufe  to  make .  it 

any  very  .ftridt  rule  to  adhere  to  the  tenor  of 
their  own  Edifts,  during  the  whole  year  which 
their  office  lifted ;  and  they  affumed  a  power 
of  altering  them  as  they  thought  proper.  To 
remedy  fo  capital  a  defedt  in  the  diftribution 
of  Juftice,  a  law  was  paffed  fo  late  as  the  year 
of  Rome  687  (not  long  before  TuUy's  time) 
which  was  called  Lex  Cornelia,  from  the  name 
of  C.  Cornelius,  a  Tribune  of  the  People,  who 
propounded  it  under  the  Confulfhip  of  C^  Pifo, 
and  Man.  Glabrio.   By  this  law  it  was  enaded, 

oeeeflkiy  to  bring  oat  the  whole  ftrength  it  could  maft«rt 
ahd  both  die  Treafarer  and  the  Chancellor  of  the  Exche- 
^aer  fit  (or  «fe  fuppofed  to  fit)  in  the  Court  of  £xche- 
^aer*  when  it  is  formed  as  a  Court  of  Equity^ 

L  a 
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that  Praetors  Ihould  in  future  confiantly  di^Cfec 
according  to  their  own  Edi£ks^  witho(Ut  altering 
iny  thing  in  them  during  the  whole  year  of  theic 
Prstorfliip.  Some  modern  Civilians  produce 
a  certain  Senatufconfult  to  the  fame  efk&^ 
whtch^  they  fay,  had  been  pafled  a  hundred 
years  before ;  while  others  are  of  opinion  that 
the  faihe  is  not  genuine :  however,  foppofing 
k  to  be  really  fo,  the  pafEng  of  the  law  we 
mention,  ihews  that  it  had  not  been  fo  well  at- 
tended to  as  it  ought  to  have  been. 

Though  the  above  mentioned  arbitrary  pro* 
ceedings  of  Praetors  were  put  a  ftop  to,  they 
(till  retained  another  privilege,  equally  hurtful ; 
which  was,  that  every  new  Prsetor,  on  his 
coming  into  office,  had  it  in  his  power  to  re- 
tail only  what  part  he  pkjafed  oftheEdi&s  of 
his  prcdeceflbrs,  and  to  rejeft  the  remainder : 
from  which  it  followed  that  the  Prsetorian 
Laws  or  Edidls,  though  provided  for  fo  great 
a  number  of  important  cafes,  were  really  in 
force  for  only  one  year,  the  time  of  the  du- 
ration of  a  Praetor's  office  (a).    Nor  was  a  re- 

^a)     Thofb    EdiAs    of  their^  predeeeflbrs    in  office,^ 
which  the  new^  Praetors  thought  proper  to  retain,  were 
called  EdSa  Trafaiitia  ;  thofe  which   thejE  themfehnest 
piibliihad  (as  alfo  die  alterations  they  made  in  former  ones): 
were  called  Edi^a  N^ava*     From  the  aboire  mentionQ^* 
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gulstion  made  to  remedy  .ihh  ^^prtnl  iii{Q& 

in  the  Roman  Jmrifpruderice,  htftae  the  ttm^ 

of  the  Emperor  Hadrian  ;  which  is  another 

remarkable  proof  of  the  very  great  fidwoeA 

with  which  tifefu}  publiCTegulations  take  placi 

in  cveify  Nation.    Under  the  reign  erf"  the  £m^ 

ptrbt  \^e  lifitntion^  the  mioft  ufefiil  Ed^i  of 

form'^r  Ptfifters  U^ere  by  his  order  colfedrd,  or 

rather  comjpiled  Ihto  one  general*  EdiQ:,  whkh 

Was  theivceforwards  to-beot&rved'  by  all  dril 

Judged  in  their  deciiionsy  aiid  was  accorduigly 

called,  the  perpetual  Edift  (pitfeu^um  EJiBum.) 

Thh  Edi€t,  though  now  loft,  foon  grew  intu 

great  repute;   all   the  Jurifconfuhs  of  thoft 

days  vied  whh'  edch  other  in  writing  eotriiti^nta* 

ties  upon  it ;  atvd  the  Emperor  hiirifel^  thougHt  k 

fb  glorious  an  adtof  hils  reigh,  to  have  caufed  iht 

fame  to  be  framed,  that  he  eonifidered  M'Aifelf 

on  that  account  ^s  being  another  Numa  (a)i 

i  •  •      »       . 

power  acerdftd  by  every  new  Praettif  in  turn,  thexf  S4ifi» 
were  fon^ptimes  difUngaiihed  by  the  appellation  of  Ligis 
mmm^,  anauil  lawt«     S(8e  Ora^cin  Vi^.,  I*  /^X^ 

'  (li)  Seveoral  odier  more,  extcftfive  ^Iw  |0«i]^l^on9 
were  framed  after  tbe  pefpetaddr  £di&  w%-r  incatioa  1 
tbere  liaving.  beei^  a  kind  of  ^niulitien.  between,  the.  Rov 
BlAtt  £ni{>etofli9  in  regard .  to  tttn  ;imfroteffM9nt  ^'tl^n 
Imm.  At  lafi;  nnder  the  ri^ip  of  Juftitnianf  tMt  ^e^ 
kited  Com^lation  was  poblifbed,  ceUed  tbe  Code  of 
l^fliiiuaiY  which,  snder  different  titlea»  COSiprUei  the  ,Ko« 
man  Laws/.  i3ic  Edkta  of  the  Pmtors^.tetethter  wkh  d^ 

X-3 
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But  the  Courts  of  Equity  in  England^ 
notwithftanding  the  extenfive  jurifdidion 
they  have  been  able  in  procefs  of  time  to  af- 
fume,  never  fi  perfeded  the  other  Courts  of 
law.  Thefe  Courts  ftill  continue  to  exift  ii^ 
the  fame  manner  as  formerly,  and  have  proved 
a  lafiing  check  on  the  innovations,  and  in 
general  the  proceedings,  of  the  Courts  of  E-^ 
quity.  And  here  we  may  remark  the  fingular, 
and  at  the  fame  time  efTedual,  means  of  ba-* 
lancing  each  other's  influence,  reciprocally  pof» 
fefled  by  the  Courts  of  the  two  different  fpecies. 
By  means  of  its  exclufive  privilege  both  of 
cjc^tifig  and  iffuing  writs,  the  Court  of  Chan- 
cery has  been  able  to  hinder  the  Courts  of 
Common. Law  from,  arrogating  to .  themfelyes 
the  jgognizancp  of  thofe  new  cafe$  which  were 
pot  provided  for  by  any  l^win  being,  and  thua 
dangeroufly  uniting  in  themfelves  the  power  of 
Judges  of  Equity  with  that  of  Judges  of  Com- 
mon Law*    On  the  other  hand,  the  Courts  of 

I 

re/cripts  of  the  Emperors;  and  an  equal  iaadion  was 
given  to  "the  whole^  This  was  an  event  of  mach.  the 
fame  nature  as  that  which  will  take  place  in  England, 
whenever  a  coalition  fhall  be  eSe&ed  between  the  Courts 
of  Common  Law,  and  thofe  of  Equity,  and  bodi  (hall 
thenceforwards  be  bonnd'alike  to  frame  tUeir  Judgmesu 
from  the  whole  mais  of  decided  cafes  and  precedeata 
then  exift]  ng,  at  leaft  of  foch  as  it  will  be  poffiUe  10 
bring  epnfiftently  together  into  one  compiladon* 


»    - 
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Common  Law  are  alone  invefted  with  the 
p6wcr  t)f  puhifliing  (or  allowing  damages  for) 
thofe  cafes  of  violence  by  which  the  proceed- 
ings off  the  Courts'  of  Equity  might  be  op-, 
pofed  5  and  by  that  means  they  have  been 
able  to*  obftruft  the  enterprizes  of  the  latter, 
and  preVent  their  effefting  in  themfelves  the 
like  dangerous  union  of'  the  two  offices  of 
Jiidges  of  Common  Law,  and  of  Equity, 

Owing  to  the  iituation  of  the  Englifh  Courts 
of  Equity,  with  refpeft  to  the  Courts  of  Com- 
mon Law,  thofe  Courts  have  really  been  kept 
within  limits  that  may  be  called  exactly  de- 
fined, if  the  nature  of  their  funftions.be  con- 
fidcred.  In  the  firft  place,  they  can  neither 
touch  Afts  of  Parliament,  nor  the  eftablilh- 
cd  praftice'  of  the  other  Courts,  much  lefs 
reverfe  the  judgments .  already  paffed  in  thefe 
latter,  as  the  Roman  Pi'ators.  fometimes  ufed 
to  do  in  regard  to  the  decifibns  of  theiiiprede- 
ceffors  in  office,  and  fopietimes  alfo  in  regard  to 
their  own.  The  Courts  of  E^quity  are  even  re* 
ftrained  from  taking  cognizance  of  any  cafe 
for  whidh  the  otlicr  Courts  can  poffibly^  afford 
remedies.  Nay,  fg  fl;renuQuily  have,  the  Courts* 
of  Common  Law  defended  the  verge  of  their 
frontier,  that  they  have  prevented  die  Courts 
of  Equity  from  ufing  in  their  proceedings  the 
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stlodecff  Trial  by  i  Jury ;  fo  that^  wlieii  in  a  ca& 
already  begun  to  be  taken  cognizance  of  by 
the  Court  of  Chancery  i  the  Parties  iikppen  to 
join  iiilie  o(^  any  particular  fad  (the  truth  or 
falfehood  of  which  a  Jury  is  to  determine) » the 
Court  of  Chancery  is  obliged  to  deiirer  up  the 
caufe  to  the  Court  of  King's  Bench^  diere  to 
be  finally  decided  (a.)  In  fine,  the  example  of 
the  regularity  of  the  proceedings^  pra<^ifed  m 
the  Courts  of  Common  Law,  has  been  com- 
municated  to  the  Courts,  of  Equity ;  and  Rolls 
or  Records  are  carefully  kept  of  the  pleadings, 
determinatiiins,  and  afts  of  thofe .  Courts,  to 
ferve  as  rules  for  future  decifions  (b^J  .  . 

So  ftr  therefore  from  having  it  in  Hs  power 
^^  to  temper  .  and  moieraUy  '{x^dix  is,  to  alter) 
fhe  Written  Law  or  Statutes,  ^  Judge  gf  Equity 
ive  find,  cannot  alter  the  Unwritten  l^aw,  that 
is  to  fay,  the  eftablilhed  pradice  bf  the  other 
Courts,  and  the  judgments  grounded  .there- 
upon,—- nor  even  can  he  meddle  with  thofe 
tafes  fbrwhich  either  the  Written  or  ttn written 
Law  have  already  made  genefal  pfovifions,  and 

!        :     ' : .    •  ■ 
(«) .  See  Cunningham's  and  Jacob'a  Law  l}i£tioAaric9t 

IB)  *Ihc  Mailer  of  the  RolU  is  iht  Keeper  of  ^ofe 
records j  as  the  title  of  this  office  exprefles.  His  office 
in  the  Conrt  of  Chancery  ie  of  great  iinportasce,  aii 
lie  can  hear  and  detiBrmine  caofes  in  th^  ^fi^lios  of  tkf 
Lord  ChancellDr. 
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4rf  which  there  is  a  poffibility  far  the  otdinarjr 
Courts  of  Law  to  take  cognizance.^ 

From  all  th^  above  dbfervatkms  it;follows> 
^hat|  of  the  Cotarts  of  Equity  as  eftabliihed  hi 
i^nglandy  the  following,  definition  may  be  gi* 
ven,  which  is,  that  they  are  a  kixid  of  infirior 
ixpefinHHAd  Legiflature,  continuaUy  employed 
^n  ftndiilg  out  And  providing  law  remedies  fof 
Chofe  «s\y  ;fpecies  of;  cafes  for  which  Mithet 
Che  Courts  of  CMnmon  La#^  nor  the  Lep{- 
AsLtwe,  hav(Q  as  yet  foynd.  it  convenienc  or  prac« 
ticabrle  td  elftabtiih  any^  rM  doing  which,  they 
$re  to'  forbear  to  inter&re  with  fuoh  cafes  as 
tb4y.&ayd>alfeady  lis  general  provided  for.  A 
Judge  Qif.£quil7  Is  al£>  to  adkeite  in  his  deci'^ 
Sons,  toltlit  fyftem  of  decrees  formerly  pafled 
in  his  (Mn  Courf,  r^ular  records  of  which  are 
kept  for  that  purpofe. 

From  this  latter  clrcumftance  it  again  fol- 
lows,'that 'a  Judge  of  Equity,  by  the  very 
cxercife  he  makes  of  his  power,  is  continually 
abridging  the  arbitrary  part-of-iti-- as  every 
new  cafe  he  determines,  every  precedent  he 
eftablilhes,  become^  a  land-mark  or  boundary 
which  both  he  and  -his  focceHbrs  in  office  are 
aftcrwardkexpedked  to  teg^td. 

H€i?e  tj  may  be  added  as  a  concluhon,^ 
abac  a^pfeak  from  the  Decrees  tafferf  in  the 
Courts  of  Eqtiity  arc  aarried  to  'the  Houfe  or  ^ 
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Teens ;  which  bare  clrcumftance  might  fug- 
gcft  that  a  Judge  of  Equity  is  fubjeded  to 
.certainrpoiitive  rules,  befides  thofe  **  of  nature 
f^,  and  cdnfcience  only ;"  an  appeal  being  naturally 
grpucided  on  a  fuppofition  that  fome  rules  of 
that  kind  were  liegiedted.        »   ^ 

The  above  difcuffion  on  the  Englifli  Law, 
has  proved  much  longer  than  I  intended  at  firft  ; 
fo  muQh  as  to  have  fwelled,  1  AiikI,  lAto  twA 
new  additional  Chapters.  However,  I  confefi 
I  l^ave;  been  under  the  greater  temptation  t^ 
treat  dt  fome  length  the  fubjeA  of  the  Courts 
pf  fk^uity,  as  I  have  found  the  error  (which 
may  be  called  a  conftitutional  one)  cooceraing 
the  arbitrary  office;  o£  thofe  Courts^  to  be  coun- 
tenanced by  the  apparent  authority  of  Lawyers, 
and  of  Men  of  abilities,  at.  t^e  fatjie.time  that 
I  have  not  feen  in  any  book  any  attempt  made 
profeffedly  to  confute  the  fame,  npr  iiwl^ed  to 
point  out  the  nature  and  true  office  gftht. Courts 
of  Equity. 


V  >      ■    >     I    1 


CHAP.      XII.       . 

Of  Criminal  Juftice,      , 

"ITTTE  are  now  to  treat  of  an  article,  which^ 

y  T    though  it  does  not  in  England,  and 

indeed  fliould  not  in  any  State^  mjdke  part  of 

the  powers  which  are  properly  Copftitutionalj 
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that  U,  of  the  reciprocal  rights  by  means  of 
which  the  Powers  that  concur  to  form  theGo*- 
vernment  conftantly  balance  each  other,  yet 
eflentiaUy'  interefts  the  fecurity  of  individuals, , 
and,  Vi  the  iflue,  the  Conftitution  itfelf ;  I 
mean  to  fpeak  of  .Criminal  J^ftice. ,  But,  pre- 
vious, to.  ^n'^^pol^ion  of  the. laws  of  England 
on  this  head,  it  is  heeeflkfy  to  {Jefffe  the  Rea^ 
der's  attention  to  <aertaih  confiderations*  -  -  ' 

Whitt  a -Nation  entriifts  thie  power -of  the* 
State  to  a  certain  number  of  perfons,  of  ,to  one, 
it  is  with  a  view  tx)  two  points :  the-  pfle,  to. 
re jpei  wore  effectually   foreign  attacks';   the, 
other,  to  :maintain  domeflSc  itranquillity* .   *      - 

To  accompliih  the  former  pointy  eaph  indl?- 
vidual  furlrenders  a.  ftiare  of  his  ^property;  and; 
fometimes,  to  a  certain  degree,  even  bf  his 
liberty.--  Bttt,-  though  the  power  of  thofe  who 
are  the  Heads  of  the  State  may  thereby  be  ren-?. 
dered  Very  bonfiderable,  jet  it  cannot  be  faid, 
thkt  liberty  is,  after  all,  iti«  any  high  degree 
endangered,' becaufe,  ihould  ever  the  Executive  * 
Power  turn  agateft  the  Nation  a  ftrength  which 
ought  to  be  employed:  folely  for  its  dtfence, . 
this  Nation,  if  it  were  teadly  jfr.ce,'i)y  .which.!: 
mean,    unreft  rained    fey  apolitical  prejudiceisij 
would  be  at  ho  Iqfs  for  providing  the  mieans  of 
its  fecurity,  •   ^ 
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'  In  regard  to  the  latter  ofejeft^  thit  ij,*  the 
raaincenanee  of  domeftic  tranquillity,  every  in* 
dividual  muft,  exclufive  of  new  renunciationar 
of  his  natural  liberty^  moreover  furrendcrj  which 
i^  a^  matter  of  far  more  dangeroui  cotifequence^ 
a  i^art  of  his  pcrfonial  fecurity. 

'  The  Lcgiflativepowir,  being,  frOiA  the  taaturo 
uf  human  affalri,  l)laced  in  the .  altQf nidvp, 
either  of  expofing  individuals  to  dangers  which 
it  fe  at  the  feme  time  able  extremely  to  diminifli, 
or  <rf  delivcarittg  up  the  State  to  the  boundUft 
d^atfiitSes  of  violence  and  anarchy,  fitid$  itfelf 
compelled  m  rcduee  all  its  members  whhtn 
teach  of  the  irm  of  the  public  Po*rcr,  and,  fey 
withdravrittg  in  fuch  cafes  the  benefit  of  the 
Social  ftrength,  to  leave  them  expofed,  bare, 
atid  dcfenceteft,  tothe  exertion  of  the  compara* 
threly  immenfe  power  of  the  Execufiorsof  the 

laws* 

,  Nor  iis  this  ail ;  for,  inftead  of  that  pcwer* 
ftd  jrc^^kiott  which  the  public  authority  ought 
in  the  former  cafe  to  experience,  here  k  mufi 
find  none ;  and  the  law  is  obliged  to  prp&riber 
CtVCii  the  attempt  of  refiftaince.  It  h  therer 
fbre^  in  regulating  fo  dangerous  a  power^  and 
in^^ar ding  left  it  fliould  deviate  from,  the  r^l 
end  of  its  iriftitudon,  that  lcgifl«ti<m  ought  to 
exhauft  all  its  efforts. 
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But  here  it  is  of  great  importance  to  obferve^ 
that  the  more  powers  a  Nation  has  referred  ta 
itfelfy  and  the  more  it  limits  the  authority  of 
the  Executors  of  the  laws^  the  more  itiduflri^ 
oufly  ought  its  precautions  to  be  multiplied^ 

In  a  Statue  where^  from  a  feries  of'  eveate^  thd 
will  of  the  Prince  has  at  length  attained  to  hold 
the  place  of  law^  he  fpreads  an  univerfal  oppre£^ 
fion,  arbitrary  and  unrefifted ;  even  complainc 
is  dumb ;  and  the  individual^  undiftbguii)ttb}0 
by  him^  finds  a  kind  of  faiety  in  his  own  infigai-- 
ficance.  With  refpeft  to  the  few  \$ho  futtouuil 
him,  as  they  are  at  the  fame  time  the  inftvumenti 
of  his  greatnefs,  they  have  nothing  to  drea4  hue 
momentary  caprices;  a  danger  againft  sdiich^ 
if  there  prevails  a  certain  genctral  mitdncifk  bi 
manners,  they  are  in  a  great  meafura  facuved* 

But  in  a  State  where  the  Minifters  of  the  laws 
meet  with  obftacles  at  every  ftep,  e ve^  theif 
ftrongeft  pafflons  ate  continually  put  in  motion; 
and  that  portion  of  public  authority,  d^pofited 
with  them  to  be  the  inftrument  qf  national 
tranquillity,  eaiily  becomes  a  moit  formidable 
weapon.  «  -      -  •       v 

Let  us  begin  with  the  moft  favourable  Aippo^ 

_       '  •       •  • 

iitlon,  and  imagine  a  Prince  whofe  iiitf^ntito^ 
are  in  every  cafe  thoroughly  upright, -^li{f  ti« 
even  fuppofe  that  ha  never  lends  in  ear  fo  the 
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ftiggeflions  of  thofe  whofe  intereft  it  iato  deceive 
hini  :'neverthelefs,  he  will  he  fubjedrto  error : 
and  this  error,  which,  I  will  farther  allow,  fole- 
ly  proceeds  from  his  attachment  to  t]i^  public 
welfare,  yet  naay  very  poffibly  happen  to  prompt 
him  to  aft  as  if  his  views  were  direftlyoppofite. 
When  opportunities  fliall  offer  (and  many 
fuch  will  occur)  of  procuring  a  public  advan^ 
tage  by  overleaping  reftraints,  confident  in  the 
uprightnefs  of  his  intentions,  and  being  natu* 
rally  not  very  earnfeft  to  ^ifcoyer  the  diftant  evil 
confoquencQS  of  a&ioQS  in  which,  fropi  his  very 
virtue,  he  feels  a  kind  of  complacency,  he  will 
not  perceive,  that,  in  aiming  at  a  momentary 
advantage,  he  flrikes  at  the  laws  thenifelves  on 
which  the  fafety  of  the  Nation  refts,  and  that 
thoie  ads,  fo  laudable  when  we  oQly  coniider 
the  motive  of  them,  make  a  breach  at  which 
tyranny  will  one  day  enter. 
,  Yet  farther,  he  will  not  even  ynderftand 
the  complaints  that  will  be  made  againft  him. 
To  infiit  upon  them  will  appear  to  him  to  the 
laft  degree  injurious  :  pride,  when  perhaps  he 
is  leaft  aware  of  it,  will  enter  the  lifts ;  what  he 
began  with  calmnefs,  he  will  profecute  with 
warmth ;  and  if  the  laws  Ihall  not  have  taken 
every  poffible  precaution,  he  may  think  he  i$ 
tfting  a  very  honeft.  part,  while  he  treats  as 
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enemiesr  of  the  State,  Men  whofe  only  crime 
will  be  that  of  being  more  fagacious  than  liim-? 
felf,  or  of  being  in  a  better  fitilation  for  judg- 
ing of  the  refults  of  meafures. 
*   But  it  were  mightily  to  exalt  human  nature, 
to  think  that  this  cafe  of  a  Prince  who  never 
aims  at  augmenting  his  power,  may  in  any 
ihape  be  expeded  frequently  to  occur*    Ex- 
perience, on  the  contrary,  evinces  that  the  hap- 
pieft  difpofitions  are  not  proof  againft  the  allurc- 
rnents  of  power,  which  has  no  charms  but  as  it 
leads  on  to  new  advances :  authority  endures  not 
the  very  idea  of  reftraint ;  nor  does  it  ceafe  to 
ftruggle  till  it  has  beaten  down  every  boundary; 
Openly  to  level  every  barrier,  at  once  to 
aflume  the  abfolute  Mailer,  are,  as  we  faid  be- 
fore, fruitlefs  tailks.     But  it  is  here  to  be  re« 
'membered,  that  thofe  powers  of  the  Peoplte' 
which  are  refer ved  as  a  check  upon  the  iSove* 
reign,  can  only  be  effedual  {o  far  as  they  are 
brought  into   aftion  by   private  individuals. 
Sometimes  a  Citizen,  by  the  force  and  perfe- 
verance  of  his  complaints,  opens  the  eyds  o^ 
the  Nation;  at  other  times,  fome  rijieinber  of 
the  Legiflature  propofes  a  law  for  the  removal 
of  fome  public  abufe :  thefe,  thefefore,  will 
be  the  perfons  againft  whom  th^  Prince  .will 
dired:  all  his  efforts  (a). 

(a)  By  the  word  Prince,   I  mean  thofe  who,  win 
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And  he  will  the  morfe  'aflfuredly  do  fo^ »»'  from 
the  *ror  fo  ufual  anioi^  Men  in  povf^t,  b4  Will 
think  that  the  oppofition  he  meets  5\rith,  how-* 
ever  general,  wholly  depends  on  the  aftivity  of 
but  opie  or  two;  leaders ;  and  amidil  the  calpnia* 
tions  he  will  make,  both  of  the  fuppofed  fmall* 
pefs  of  the  obftacle  which  offers  to  his  view,^ 
and  of  the  decifi ve  confeqijcnce  of  the  fingle  blow- 
he  thinks  he  needs  to  ftrike,  he  will  be  urged  ox^ 

m 

by  the  defpair  of  ambitbn  on  the  point  of  be* 
ing  baffled,  and  by  the  moft  violent^  of  all  ha- 
treds,, that  which  was  preceded  by  contempt. ; 
In  that  cafe  which  I  am  ftill  confidering)  of 
a  really  free  Natbn,  the  Sovereign  mn&  bq 
very  careful  that  military  violence  do  isiot 
91^  the  fmalleft  part  of  his  plan :  a  breach  of 
th«  iqci^l  compaft  Hke  this,  added  to  the  hor^ 
xox  of  the  expedient,  would  infallibly  ejutenger 
his  ^ole  authority.  But,  on  the  other  haiid^ 
as  he  has.  refolved  to  fucceed^  he  will  in  dc^ 
feft  of  other  refources,  try  the  utmoft  extend 
of  the  legal  powers  which  the  Cgnilitution 
Vas  intruftcd  with  him ;  and  if  the  laws  have 
ftot  in  a  manner  provided  for  every  poilible 
♦afe^  he  will  avail  bimfelf  of  the  imperfeft 
tyrecautkms  themfelves  that  have  been  taken, 
as  a  6ovef  to  his  tyrannical  proceedings  i  h4 

whatever  appellation  and  in  whatever  Government  it  may 
Vt,  are  at  the  bead  of  pnbEc  affairs. 


• 
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will  purfuq  fteadily  his  particular  objefl:,  while 
his  profeffions  breathe  nothing  but  the  geiferal 
welfare,  and  deftroy  the  aflertors  of  the  laws, 
under  the  very  Ihelter  of  the  forms  contrived 
for  their  fecurity  (a). 

This  is  not  all ;  independently  of  the  im- 
mediate mifchief  he  may  do,  if  the  Legifla- 
ture  do  not  interpofe  in  time,  the  blows  will 
reach  the  Conftitution  itfelf ;  and  the  confter- 
nation  becoming  general  amongft  the  People, 
each  individual  will  find:  himfelf  enflaved  in  a 
State  which  yet  may  ftill  exhibit  all  the  com- 
mon appearances  of  liberty* 
.  Not  only,  therefore,  the  fafety  of  the  indi- 
vidual, but  that  of  the  Nation  itfelf,  requires  the 
utmoft  precautions  in  the  eftablifliment  of  that 
Hcceflary,  but  formidable,  prerogative  of  dif- 
penfing  puhiihments.  The  firft  to  be  taken, 
even  without  which  it  is  impoffible  to  avoid 
the  dangers  above  fuggefted,  is,  that  it  never 
be  left  at  the  difpofal,  nor,  if  it  be  poffible,  ex- 
pofed  to  the  influence,  of  the  Man  who  is  the 
depoiitary  of  the  public  power. 

{a)  If  there  were  any  perfon  who  charged  me  with 
calamniadng  haman  Nature,  for  it  is  her  alone  I  am 
accufing  here,  I  would  dcfire  him  to  cad  his  eyes  on  the 
Hiilory  of  a  Lewis  XI. — of  a  Richelieu^  and,  above  ail, 
on  that  of  England  before  the  Revolution:  he  would 
fee  the  arts  and  activity  of  Government  increafe,  in  pro- 
portion as  it  gradually  loft  its  means  of  oppreffion. 
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The  next  indifpenfabk  precaution  is,  that 
neither  fliaU  this  power  be  veiled  in  tlie  legif- 
latiTe  Body  j  and  this  precaution,  fo  neceflary 
alike  under  every  mode  of  Government,  be- 
comes doubly  fo,  when  only  a  fttiall  part  of  the 
Nation  has  a  ihare  in  the  legiflative  power. 

If  the  judicial  authority  iVete  lodged  in  the 
legiflative  part  of  the  People,  not  Only  the 
great  inconvenience  muft  enfue  o£  its  thus  h6* 
coming  independent,  but  alfb  that  worft  ^ 
evils,  the  fuppreffion  of  the  fole  oircunaftanca 
that  can  well  identify  this  part  of  the  Nation 
with  the  whole,  which  is,  a  common  fubje&ioo 
to  the  rules  which  they  themfelves  prefcribe. 
The  legiflative  Body,  which  could  not,  with"* 
out  ruin  to  itfelf,  eftabliih,  openly  and  by  di^ 
reift  laws,  diftinAions  in  favour  of  its  Mem« 
bers,  would  introduce  them  by  its  judgments  3 
and  the  People,  in  eleding  Reprefentatives^ 
would  give  themfelves  Mafters. 

The  judicial  power  ought  therefore  abliH 
lutely  to  reiide  in  a  fubordinate  and  dependent 
body;  dependent,  not  in  its  particular  a&s, 
with  regard  to  which  it  ought  to  be  a  fane- 
tuary ,  but  in  its  rules  and  in  its  forms,  which  the 
legiflative  authority  muft  prefcribe.  How  is  this 
body  to  be  compofed  ?  In  this  refpedt  farther 
precautions  muft  be  taken. 

In  a  State  where   the    Prince   is  abfolute 


O  F    E  N  G  L  A  N  D.  163 

Mafter>  numerous  Bodies  of  Judges  arc  moil 
convenient,  inafmuch  as  they  reftrain,  in  a 
cottfiderablc  degree,  that  refped  of  Perfons 
which  is  one  inevitable  attendant  on  that  mode 
of  Government.  Befides,  thofe  bodies,  what- 
ever their  outward  privileges  may  be,  being  at 
bottom  in  a  ftate  of  great  weaknefs,  have  no 
other  means  of  acquiring  the  refpeffc  of  the 
people  than  their  integrity^  and  their  conilancy 
ifl,  obferving  certain  rules  and  forms :  nay,  thefe 
circumftances  united,  in  fome  degree  over-awe 
the  Sovereign  himfelf,  and  difcourage  the 
thoughts  he  might  entertain  of  making  them 
the  tools  of  his  caprices  (a). 

But,  in  an  effe&ually  limited  Monarchy, 
that  16,  where  the  Prince  is  €nderftood  to  be, 
^d  in  fa£t  is,  fubjeA  to  the  laws,  numerous 

(«)  The  above  obfenrationt  are  in  a  great  meafars 
meant  to  allude  to  the  French  PatUmens,  and  partica* 
larly  that  of  PariSy  which  forms  fuch  a  confiderable 
Body  as.  to  hare  been  once  fammoned  as  a  fourth  Order 
to  the  General  Eilates  of  the  kingdom.  The  weight 
of  that  body,  increafed  by  the  circumftance  of  the  Members 
holding  their  places  for  life,  has  in  general  been  attended 
with  the  advantage  juft  mentioned,  of  placing  them  above 
being  over-awed  by  private  individuals  in  the  adminiftra* 
don  either  of  civil  or  criminal  Jnftice  ;  it  has  even 
rendered  them  fo  difficult  to  be  managed  by  the  Court, 
that  the  Minifters  have  been  at  times  obliged  to  ap. 
point  particular  Judges,  or  C$mmijanes,  to  try  fuch  Men 
Ob  they  had  refolved  to  ruin. 
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Bodies  of  Judicature  would  be  repugnant  td 
the  fpirit  of  the  Conftitution,  which  requires, 
that  all  powers  in  the  State  ihould  be  as  much 
confined  as  the  end  of  their  inftitution  can  al-* 
low ;  hot  to  add,  that  in  the  viciffitudes  in- 
cident to  fuch  a  State,  they  might  exert  a 
very  dangerous  influence. 

JBefides,  that  awe  which  is  naturally  infpired 
by  fuch  Bodies,  and  is  fo  ufeful  when  it  is  ne- 
ceflary  to  ftrengthen  the  feeblenefs  of  the  laws, 
would  not  only  be  fuperfluous  in  a  State  where 
the  whole  power  of  the  Nation  is  on  their  fide, 
but  would  moreover  have  the  mifchievous  ten- 
dency to  introduce  another  fort  of  fear  than 
that  which  Men  muft  be  taught  to  entertain. 
Thofe  mighty  Tribunals,  I  am  willing  to  fup- 
pofe,  would  preferve,  in  all  fituations  of  affairs, 
that  integrity  which  diftinguilhes  them  in 
States  of  a  different  Conftitution ;  they  would 
never  inquire  after  the  influence,  ftiU  lefs  the 
political  fentiments,  of  thofe  whofe  fate  they 

Thcfc,  bowever,  are  only  local  juivantagcs,  and  re 
lativc  to  the  nature  of  the  French  Government,  which 
5s  an  uncontrouled  Monarchy,  with  confiderable  re- 
mains of  Ariftocracy.  But  in  a  free  State,  fuch  a  power* 
fnl  Body  of  Men,  vcftcd  with  the  power  of  deciding  on 
the  life,  honour,  and  property,  of  the  Citizens,  would, 
as  will  be  prefcntly  fhewn,  be  produdive  of  yerj  dan* 
gerous  political  confequences }  and  the  more  fo,  if  fuch 
Judges  had,  as  is  the  cafe  all  over  the  world,  except  here, 
the  power  of  deciding  upon  the  matter  ©flaw,  and  the 

matter  of  fa^« 
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were  called  to  decide;  but  thefe  advantage* 
not  being  founded  in  the  neceffity  of  things 
and  the  power  of  fuch  Judges  feeming  to  ex-' 
empt  them  from  being  fo  very  virtuous.  Men 
would  be  in  danger  of  taking  up  the  fatal 
opinion,  that  the  fimple  exaA  obfervance  of 
the  laws  IS  not  the  only  ta&  of  prudence :  the 
Citizen  called  upon  to  defend,  in  the  fphere 
where  fortune  has  placed  him,  his  own  rights, 
and  thofe  of  the  Nation  itfelf,  would  dread  the 
confequence  of  even  a  lawful  condud,   and 
though  encouraged  by  the  law,  might  de- 
fert  himfelf  whea  he  came  to  behold  its  Mi- 

Judges,  the  Citizen  ipight  poffibly  defcry  no 
enemies :  but  neither  would  he  fee  any  Man 
whom  a  fimiliarity  of  circgmftances  might  en- 

Sfk  y^\t  'T'''°  ^°  ^"  ^«^^  «"d  their 
rank,  efpecially  when  joined  with  their  num- 

^ers,  would  appear  to  him,  to  lift  them  above 
that  which  over-awes  injuftice,  where  the  law 
has-been  unable  to  fecur?  any  other  check,  I 
mean  the  reproaches  of  the  Public. 
-  And  thefe  his  fears  would  be  confiderably 
heightened,  if,  by  the  admiffion  of  the  Jurif- 
prudence  received  among  certain  Nations,  he 
beheld  thofe  Tribunals,  already  fo  formidable, 
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wrap  themfelvcs  up  in  myftery,  and  be  madc^ 
as  it  were,  inacceffible  (a). 

He  could  not  think,  without  difmay,  of 
thofc  vaft  prifons  within  which  he  is  one  day 
perhaps  to  be  immured— of  thofe  proceed* 
tngs,  unknown  to  him,  through  which  he 
is  to  pafs — of  that  total  fcclufion  from  the  fo- 
ciety  of  other  Men — nor  of  thofe  long  aad  fc- 
cret  examinations,  in  which,  abandoned  wholly 
to  himfelf,  he  will  have  nothing  but  a  paffivc 
defence  to  oppofe  to  the  artfully  varied  quef- 
tions  of  Men  whofe  intentions  he  ihall  at  leaft 

[a)   Ab  allufion  is  made  here   to  the  fecrecy   with 
which  the  proceedings,   in  the  adminiftration  of  O'kiiifMl 
Jaftice,  are  to  be  carried  on,  according  to  the  rales  of  the 
civil  law,  which  in  that  refpeA  are  adopted  over  all  Eo* 
rope.     As  foon  as  the  prifoner  is  committed,  he  is  de« 
barred  of  the  fight  of  every  body,  till  he  has  gone  ihroogh 
his  feveral  examinations.     One  or  two  Judges  are  wf* 
pointed  to  examine  him,  with  a  Clerk  to  take  hit  an* 
fwers  in  writing;  and  he  ftands   alone  before  them  in 
fome  private  room  in  the  prifon.     The  witneiTes  are  to 
be  examined  apa^t,  and  he  is  not  admitted  to  fee  them 
till  their  evidence  is  clofed  :  they  are  then  tvn/mUei  co>* 
gether  before  all  the  Jadges,   to  tb«  end  tliat  the  witacf*. 
fes  may  fee  if  the  prifoner  is  really  the  Man  they  meant 
in  giving  their  refpe£tive  evidences,  and  that  the  pri* 
foner  may  objedt  to  fuch  of  them  as  he  fhall  think  pro* 
per.  This  done,  the  depofitions  of  thofe  witneflb  who  are 
adjudged  upon  trial  to  be  exceptionable,  are  fetafide: 
the  depofitions  of  the  others   are  to  be  laid  before  th« 
Jadges,  as  well  as  the  anfw^rs  of  the  prifoner,  who  }i49 
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tniflxuft,  tnd  in  which,  his  fpirits  broken  down 
by  folitude,  ihaU  receive  no  fupport,  either  from 
(tbecounfel$  of  hi«  friejwfls,  ^rthc  looks  of  thofe 
who  ffliaU  offer  up  vows  for  his  deliverance. 

The  fecurity  of  the  individual,  and  the  con- 
fcioufneft  of  that  fecurity,  being  then  equally 
cffential  Co  the  enjoyment  of  liberty,  ami 
jiecelSiry  for  the  prefervatioo  of  it,  thefe  two 
points  muft  never  be  left  out  of  .fight,  in  tHifi 
*  eftabliihment  of  a  judicial  power ;  and  I  wn- 
ceive  that  they  neceflarily  lead  to  the  following 
maxims. 

been  previoufly  called  upon  to  confirm  or  deny  them' in 
Aeir  prefenoe ;  and  a  copy  of  the  ^oit  is  delivered 
^  to  hini»  that  he  may,  with  the  affiflao^e  «f  a  CoonfeU 
which  is  BOW  granted  iuiR»  prepare  for  his  joftKc^tion, 
The  judges  are»  as  has  been  faid  before,  to  decide  bpib 
upon  the  matter  of  law  and  the  ma^tter  of  fad,  ,as  yftA 
M»  vjpon.  all  inddents  that  ma^  arife  during  the  dootib 
of  the  proceedings,  fuph  as  admitc&Dg  wltiefles  to  be 
Jieard  in  behalf  of  tbe/pijifoner,  ^c« 

This  mode  of  criminal  Jodicature  may  be  ^aAfuI  a^ 
to  the  bare  difcovering  of  truths  ^  .thing  which  I  do  QOt 
propofe  to  difcufs  here  ;  bat,  at  the  fame  tim^«  a  ,pri<* 
ibner  is  4o  completdy  delivered  np  into  the  iiands  of 
Ihe  J^geQ,  ysho  even  jcaa  detaia  i6m  almoft  at  pleafiirti 
by  multiplying  or  delaying  h^  «e|Eftmiii|UtisOn^,  i^at.  *)ffll91l- 
ever  .it  is  adopted,  Mpn  ar^  .4lm»ft  zfi  4Paaf;h  nfx^vi  of 
being  acc.afed,  as  of  bqng  gailty,  and  efpe^ally  groyr 
very  cautious  how  they  interfere  in  public  matters.  W« 
fhrfd  fee  prefendy  how  the  Trial  by  Jury,  ptctrliar  to  i!bm 
Englifh  Nation^  is  admirably  adapted  to  the  nature  of  a 
ffce  Sta(e. 

M  4 
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In  the  firft  place  I  ihall  remind  the  reader 
of  what  has  been  laid  down  above^  that  the 
^judicial  authority  ought  never  to  refide  in  an 
independent  Body ;  ftill  lefs  in  him  who  is  al- 
ready the  truftee  of  the  executive  power. 

Secondly,  the  party  accufed  ought  to  be  pro- 
vided with  every  poifible  means  of  defence. 
Above  all  things,  the  whole  proceedings  ought 
to  be  public.  The  Courts,  and  their  diiferent 
form^,  muft  be  fuch  as  to  infpire  refped,  but 
never  terror ;  and  the  cafes  ought  to  be  fo  ac- 
curately afcertained,  the  limits  fo  clearly  mark- 
ed, as  that  neither  the  executive  power,  nor 
the  Judges,  may  ever  hope  to  tranfgrefs  them 
with  impunity. 

In  fine,  fince  we  muft  abfolutely  pay'  a  price 
for  the  advantage  of  living  in  fpciety,  not 
only  by  relinquiihing  fome  ihare  of  pur  natural 
liberty  (a  furrender  which,  in  a  wifely  framed 
Government,  a  wife  Man  will  make  without 
reluctance)  but  even  alfo  by  refigning  part  of 
even  our  perfonal  fecurity,  in  a  word,  fince  all 
judicial  power  is  an  evil,  though  a  neceiJary  one, 
no  care  fhould  be  omitted  to  reduce  as  far  as 
poffible  the  dangers  of  it. 

And  as  there  is  however  a  period  at  which 
the  prudence  of  Man  muft  ftop,  at  which  the 
/^fety   of  the  individual  muft  be  given  up. 


OF    ENGLAND.  169 

and  the  law  is  to  refign  him  over  to  the  judg* 
^nent  of  a  few  perfons,  that  is,  to  fpeak  plainly, 
to  a  decifion  in  fome  fenfe  arbitrary,  it  is 
neceiTary  that  this  law  Ihould  narrow  as  far  as 
poffible  this  fphere  of  peril,  and  fo  order  mat- 
ters, that  when  the  fubjed  Ihall  happen  to  be 
fummoned  to  the  decifion  of  his  fate  by  the  fal- 
lible confcience  of  a  few  of  his  fellow-creatures, 
he  may  always  find  in  them  advocates,  and 
never  adverfaries. 


C    H    A    P,  .    XIII. 

The  SubjeSi  continued. 

AFTER  having  offered  to  the  reader,  in 
the  preceding  Chapter,  fuch  general 
'confiderati©ns  as  I  thought  neceflary,  in  order 
to  convey  a  jufter  idea  of  the  fpirit  of  the  cri- 
minal Judicature  in  England,- and  of  the  ad- 
vantages peculiar  to  it,  I  now  proceed  to  ex- 
hibit the  particulars. 

When  a  perfon  is  charged  with  a  crime,  the 
Magiftrate,  who  is  called  in  England  a  Juftice 
of  the  Veacey  iffues  a  warrant  to  apprehend 
him ;  hut  this  warrant  can  b^  no  more  than  ^  aii 
prdpr  fqr  bringing  the  party  befcte  him: -he 
muft  then  hear  him,  and  take  down  in  writ- 
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ing  his  tnfwtT5>  together  with  the  difierent. 
informadcms*  If  it  appeiis  on  this  exami- 
nati&n^  either  that  the  crime  kid  to  the  charge 
of  the  perAm  who  is  brought  before  the  Jufike, 
was  not  committed^  or  that  there  is  no  juft 
ground  to  fufped  him  of  it^  be  muft  be  fist 
abiblut^l]r  at  liberty ;  if  the  contrary  rcfuiis 
from  the  ea;aniiination^  the  party  acctifed  muft 
g^ve  bail  for  his  appearance  to  aniwer  to  the 
charge;  unlefs  in  capital  csiies^  for  then  he 
muft,  for  fafer  cuftody,  be  really  committed 
to  priftm,  in  order  to  take  his  trial  at  the  next 
Seffions. 

But  this  precaution  of  requiring  the  exami- 
nation of  an  accufed  pcrfon,  previous  to  his 
imprifonment^  is  not  the  only  care  which  the 
law  has  taken  in  his  behalf;  it  has  farther 
ordained  that  the  accufation  againft  him 
fliould  be  again  difcuffed,  before  he  can  be 
expend  to  the  danger  of  a  trial.  At  every 
feffion  the  Sheriff  appoints  what  is  called  the 
Grsnd  Jmy.  This  Affembly  muft  be  com- 
pofed-of  more  than  twelve  Men,  and  lefs 
tfcan  twenty-four ;  and  ts  always  formed  out 
of  the  moft  confidcrable  perfons  in  the  Cowity. 
Its  fuikdM^n  is  to  examine  the  evidence  that 
has  ]MEn  ghnefi  in  fupport  of  every  charge ; 
if  tweive  f^^^thofe  perfons  do  not  concur  in 
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the  opinion  that  an  accufation  is  well  grounded, 
the  party  h  immediately  difcharged;  if,  on 
the  contrary,  twelve  of  the  grand  Jury  find 
the  proofs  fufficient,  the  prifoner  is  faid  to  be 
indidied,  and  is  detained  in  order  to  go  through 
the  remaining  proceedingS4 

On  the  day  appointed  fbr  his  Trial,  the 
pri&Mier  is  brought  to  the  bar  of  the  Court, 
where  the  Jix%e,  after  cauiing  the  bill  of  in* 
didment  to  be  read  in  his  prefence,  muft  afk 
hixa  how  he  would  be  tried  :  to  which  the  pri*- 
ibner  anfwers,  ky  Gad  and  ttry  Country;  by 
which  he  is  underlloodto  claim  to  be  tried  by  a 
Jury,  and  po  have  all  the  judicial  means  of  de* 
fence  to  which  the  law  intitles  hinu  The  She- 
riff then  appoints  what  is  called  the  Petty  Jury : 
this  muft  be  compofed  of  twelve  Men,  chofen  out 
of  the  county  where  the  crime  was  committed, 
and  pofTeifed  of  a  landed  income  of  ten  pounds 
by  the  year :  their  declaration  finally  decides 
on  the  truth  or  falfiiood  of  the  accufation. 

As  the  fate  of  the  prifoner  thus  entirely  de- 
pends on  the  Men  who  compofe  this  Jury, 
Jullice  requires  that  he  fliould  have  a  fliare  in 
the  choice  of  them ;  and  this  he  has  through 
the  extenfive  right  which  the  law  has  granted 
him,  of  challenging,  or  objedting  to,  fuch  of 
them  as  he  may  think  exceptionable. 


/' 
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Thcfe  challeogcs  are  of  two  kinds.  The 
firft^  which  is  called  the  challenge  to  the  array ^ 
has  for  its  objed:  to  have  the  whole  pannel  fet 
afide :  it  is  propofed  by  the  prifoner  when  he 
thinks  that  the  Sheriff  who  formed  the  pannel 
is  not  indifferent  in  the  caufe ;  for  inftance^  if 
he  thinks  be  has  an  intereft  in  the  profecution, 
that  he  is  related  to  the  profecutor^  or  in  gene* 
ral  to  the  party  who  pretends  to  be  injured. 

The  fecond  kind  of  challenges  are  called, 
to  the  PoHs  (In  capita) :  they  are  exceptions 
propofed  againft  the  Jurors,  feverally,  and  are 
reduced  to  four  heads  by  Sir  Edward  Coke^ 
That  which  he  calls  propter  honoris  refp^um^ 
may  be  propofed  againft  a  Lord  impannelled 
on  a  jury;  or  he  might  challenge  himfelf. 
That  propter  defeSlum  takes  place  when  a  Ju- 
ror is  legally  incapable  of  ferving  that  office, 
as,  if  he  was  an  alien ;  if  he  had  not  an  eftatc 
fufficient  to  qualify  hi^i,  &c,  TJiat  propter 
deli£fum  has  for  its  objedt  to  fet  afide  any  Ju- 
ror convifted  of  fuch  crime  or  mifdemeanor  as 
renders  him  infamous,  as  felony,  perjury,  &c. 
That  propter  affeSum  is  propofed  againft  a  Ju- 
ror who  has .  an  intereft  in  the  convi&ion  of 
the  prifoner:  he,  for  inftance,  who  has  an 
aftion  depending  between  him  and  the  prir 
foner ;  he  who  is  of  kin  to  the  profecutor,  or 
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Ws  counfel,  attorney,  or  of  the  fame  fociety 
or  corpoxation  with  him,  &c.  (d). 

In  fine,  in  order  to  relieve  even  the  imagiaa* 
nation  of  the  prifoner,  the  law  allows  him,  in- 
dependently of  the  feveral  challenges  above 
mentioned,  to  challenge  peremptorily^  that  is 
to  fay,  without  ftewing  any  caufe,  twenty  Ju- 
rors fucceffively  (^). 

When  at  length  the  Jury  is  formed,  and 
they  have  taken  their  oath,  the  indidment  is 
opened^  3nd  the  profecutor  produces  the 
proofs  of  his  accufation.  But,  unlike  to  the 
rules  of  the  Civil  Law,  the  witneffes  deliver 
their  evidence  in  the  prefence  of  the  prifoner  2 
the  latter  may  put  queftions  to  them ;  he  may 
alfo  produce  witneffes  in  his  behalf,  and  have 
them  examined  upon  oath.  LafUy,  he  is  al- 
lowed to  have  a  Counfel  to  aflifl:  him,  not 
only  in  the  difcuffion  of  any  point  of  law 
which  may  be  complicated  with  the  fad:,  but 
alfo  in  the  inveftigation  of  the  faft  itfelf,  and 

(a)  When  the  prifoner  is  an  alien,  one  half  of  the 
Jnrors  muft  alfo  be  aliens ;  a  Jnry  thus  formed  is  called 
'  a  Jury  i^  medittait  lingua, 

(h)  When  thefe  feveral  challenges  reduce  too  mach 
the  namber  of  Jurors  on  the  pannel,  which  is  forty- 
eighty  new  ones  are  named  on  a  writ  of  the  Judge,  wiio 
are  named  the  ^aUs^  from  thofe  words  of  the  writ,  decern 
or  oSo  tales* 
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who  points  out  to  him  the  queftions  he  ought 
to  zik,  or  even  aiks  them  for  him  (a). 

Such  are  the  precautions  which  the  law  has 
devifed  for  cafes  of  common  profecutioos^;  but 
in  thofe  for  High  Treafon,  and  fof  mlfprifion  of 
treafon,  that  is  to  fay,  for  a  confpiracy  ag^inft 
the  life  of  the  King,  or  againft  the  Bute,  and 
for  a  concealment  of  it  (^),  accufations  which 
fiippofe  a  heat  of  party  and  powerful  accufers, 
the  law  has  provided  for  the  accufed  party  far* 
ther  fafe-guards. 

Firft,  no  perfon  can  be  queftioned  for  any 
treafon,  except  a  direct  attempt  on  the  life  of 
the  King,  after  three  years  elapfed  fincc  the  of- 
fence. 2^.  The  accufed  party  may,  indepeti- 
dently  of  his  other  legal  grounds  of  challeng- 
ing, peremptorily  challenge  thirty-five  Jurors. 
3®.  He  may  have  two  Counfel  to  affifl:  him 
through  the  whole  courfe  of  the  proceedings. 
4^.  That  his  witnefles  may  not  be  kept  away, 
the  Judges  mufl  grant  him  the  fame  compul- 
five  procefs  to  bring  them  in,  which  they  if- 
fUe  to  compel  the  evidences  againft  him. 
5^.  A  copy  of  his  indidpient  muft  be  delivered 

{a)  This  laft  article  however  is  not  eftabliflied  by 
law,  except  in  cafea  of  treafon  ;  it  is  done  only  through 
cuftom  and  the  indulgence  of  the  Judges* 

(h)  The  penalty  of  a  roifpriffion  of  treafon  is,  the 
forfeicnre  of  all  goods,  and  impriibnment  for  life. 
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to  him  ten  da^rs  at  leaft  before  the  trial,  in 
prefence  of  two  witnefles^  and  at  the  expcnce 
of  five  Ihillings ;  which  copy  muft  contain  all 
the  fads  laid  to  his  charge,  the  names,  profef* 
,  fions,  and  abodes,  of  the  Jurors  who  are  to  be 
on  the  pannel,  and  of  all  the  witneffes  who  arc 
intended  to  be  produced  againft  him  {a). 

When,  either  in  cafes  of  high  treafon,  or  of 

inferior  crimes,  the  profecutor  and  the  prifoner 

have '  clofed  their  evidence,  and  the  witnefles 

have  anfwered  to  the  fefpediive  queitions  both 

of  the  Bench,  and  of  the  Jurors,  one  of  the 

Judges  makes  a  fpeech,  in  which  he  fums  up 

the  faifts  which  have  been  advanced  on  both 

fides.    He  points  out  to  the  Jury  what  more 

precifely  conftitutes  the  hinge  of  the  quelliont 

before  them ;  and  he  gives  them  his  opinion^ 

both  with  regarid  to  the  evidences  that  have 

been  given,  and  to  the  point  of  law  which  is  to 

guide  them  in  their  deciiion.     This  done,  the 

Jury  withdraw  into  an  adjoining  room,  where 

they  muft  remain  without  eating  and  drinking, 

and  without  fire,  till  they  have  agreed  unani- 

znoufly  among  themfelves,  unlefs  the  Court 

give  a  permiffion  to  the  contrary.  Their  decla- 

(m)  Stat.  7  Will.  III.  c.  3.  and  7  Ann.  c.  21.  The 
Ifttter  waB  to  be  in  force  only  after  the  death  of  the  late 
Pretender,  7 
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ration  or  verdidk  QverediStum)  muft  (unlefs  they 
choofe  to  give  a  fpecial  verdift)  pronounce  ex- 
prefsly,  either  that  the  prifoner  is  guilty,  or  that 
he  is  not  guilty,  of  the  fad:  laid  to  his  charge. 
Laftly ,  the  fundamental  maxim  of  this  mode  of 
proceeding,  is,  that  the  Jury  muft  be  unanimous. 
And  as  the  main  abjed:  of  the  inftitution 
of  the  Trial  by  a  Jury,  is  to  guard  accufed 
perfons  againft  all  decifions  whatfoever  by 
Men  invefted  with  any  permanent  official  au«* 
thority  (a)^  it  is  not  only  a  fettled  principle 
that  the  opinion  which  the  Judge  delivers 
has  no  weight  but  fuch  as  the  Jury  choofe 
to  give  it,  but  their  verdift  muft  befides  com- 
prehend the  whole  matter  in  trial,  and  decide 
as  well  upon  the  fad,  as  upon  the  point  of 
law  that  may  arife  out  of  it :  in  other  words, 
they  muft  pronounce  both  on  the  commiffion 
of  a  certain  faft,  and  on  the  reaibn  which  makes 
fuch  fad  to  be  contrary  to  law  (bj.  - 

{a)  "  Laws,'*  as  Jufihs  fays  extremely  well,  **  are 
'<  btended,  not  to  truft  to  what  Men  will  do,  bat  to 
**  guard  a{;ainft  what  they  may  do.'* 

(*)  Unlefs  they  choofe  to  give  a  /peaal  verdidt.— 
««  When  the  Jury,'*  fays  Coke,  "  doubt  of  the  law,  and 
**  intend  to  do  that  which  is  juft,  they  find  the  fecial 
**  matter,  and  the  entry  is,  Et  /aper  totd  materia  pehmt 
"  difcretionem  JufiUtartfnrum^  Inft.  iv.  p.  41.— Thefc 
words  of  Coke,  we  may  obferve,  confirm  beyond  a. 
doubt   the    power  of    the   Jury  to  determine  on  the 
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This  is  even  ib  effential  a  point,  that  a  bill 
of  indidment  muft  exprefsly  be  grounded  upon 
thofe  two  objefts.  Thus,  an  indidtment  for 
treafon  rtiuft  charge,  that  the  alledged  fafts  were 
committed  with  a  treafonable  intent  (proditorih) 
An  indifttiient  for  murder  muft  exptefs,  that 
the  fad:  has  been  committed  with  malice  prepenfcy 
or  aforethought.  An  indi(9:ment  for  robbery 
muft  charge,  that  the  things  were  taken  with  an 
intention  to  rob,  (animo  furandi)^  ,&c.  &c.  {a). 

Juries  are  even  fo  uncontrolable  in  their 
verdid,  fo  apprehenfive  has  the  Conftitution 
been  left  precautions  to  reftrain  them  in*  the 
cxercife  of  their  function,  however  fpccious' in 

the  beginning,  might  in  the  idSue  be  converted 

.  - 

whole  matter  in  trial :  a  power  which  in  all  confijtu* 
tional  views  is  necelTary  $  and  the  more  fo,  fince  a  ]pri- 
foner  cannot  in  England  challenge  the  Judge,  as  he  can 
under  the  Civil  Law,  and  for  the  fame  caufe$  as  he  can 
a  witnefs. 

(^a)  The  principle  that  a  Jary  is  to  decide  both  on  the 
fadl   and   the  criminality   of  it,   is  fo  well  underftood, 
that  if  a  verdift  were  fo  framed  as  only  to  have  for  its 
Y>bje£t  the  bare  exiftence  of  the  fa£l  laid  to  the  charge  of 
the  prifoner^  no  panifhment  could  be  awarded  by  the 
Jadge  in  confequence  of  it.     Thus,  in  the  profecution 
of  Woodfally  for  printing  Junius's  letter  to   the  King, 
the  Jury  brought  in  the  following  verdi£l,  guilty  of  printing 
4md  fublijhing^  only ;   the  confequence  of  which  was  the 
difcharge  of  the  prifoner. 

N 
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to  the  very  dcftrxs&iim  of  the  ends  of  that 
inftitution^  that  it  is  a  repeated  principle  that 
a  Juror,  in  delivering  hi$  op^ntoh^  is  to  have 
no  other  rule  but  his  opinion  itfelf>*-that  is  to 
fey,  no  other  rule  than  the  belief  which  refults 
to  his  mind  frcKn  the  fa&f  aUedged  on  both 
fides,  from  their  pi!abability>  from  the  crcdi- 
,  bility  of  the  witnefles,  and  even  frcmi  all  fuch 
circumftances  as  he  may  have  a  private  know- 
ledge of.  Lord  Chief  Juftice  Hale  expreffes 
himfetf  on  this  fubje£t,  in  the  follQwing  terms^ 
in  his  I^iftory  of  theCommon  Lawof  England^ 
chap«  i2<  §  II. 

*^  In  this  recefs  of  the  Jury,  they  arc  to 
<^  ccmfider  their  evidencei^  to  weigh  the  credi* 
*^  bility  of  the  witneffes,  and  the  force  and 
**  efEcacy  of  their  teftimonies ;  wherein  (as  I 
^*  before  faid)  they  are  not  precifely  bound  to 
<^  the  rules  of  the  Civil  Law,  viz*  to  have 
**  two  witnefles  to  prove  every  faft,  unlefs  it 
^  be  in  cafes  of  treafon,  nor  to  rejeft  one 
"  witnefs  becaufe  he  is  fingle,  or  always  to 
'*  believe  two  witnefles,  if  the  probability 
"  of  the  fad:  does  upon  other  circumftances 
*^  reafonably  encounter  them ;  for  the  Trial 
*'  is  not  here  fimply  by  witnefles,  but  ly 
*^  Jury :  nay,  it  may  fo  fall  out,  that  a  Jury 
upon   their  own  knowledge  may  know  a 
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«f'  thing  to  be  falfe  that  a  witnefs  fwore  to  be 
^^  true,  or  may  knpw  a  witnefs  to  be  incoftipe- 
^^  tent  or  incredible,  though  nothing  be  objcd- 
«^  ed  agaipft  him— -and  may  give  their  vcrdiS: 
5^  accordingly  (a)." 

If  the  verdift  pronounces  not  guilty^  the 
prifbner  is  fet  at  liberty,  and  canupt,  on  any 
pretence,  be  tried  again  for  the  fame  ofience4 
if  the  verdiA  declares  Jiim  guilty j  then,  and  not 
till  thpn,  the  Judge  enters  upoQ  his  funftio^i 
.^s  a.  Judge,  and  pronounces  the  punilhmenc 
whic}^  the  Jaw  appoints  {b).  But,  eyen  in  thiji 
cafe,  he  is  not  to  judge  apcording  to  his  own 

{a) .  The  fame  principles  and  forms  are  obferred  in  civil 
'matters ;  only  peremptory  cliallenges  are  not  allowed » 

(h)  W}(efi  the  party  accufed  is  one  of  the  Lords  tem- 
j^t^if  he  llkewife  enjoys  the  unirerfal  privilege  of  be|ng 
ludged  by  his  Peers ;  though  the  Trial  then  differs  in 
federal  reifpedls.  In  the  firil  place,  as  to  the  number  of 
the  Jurors :  all  the  Peers  are  to  perform  the  £an6Uon  of 
fuch*  and  they  mail  be  fammoned  at  lead  twenty  days 
beforehand.  II.  When  the  Trial  cakes  place  duriog  the 
ieffion,  it  is  faid  to  be  in  the  Wgb  Court  of  Parliament  | 
and  the  Peers  officiate  at  once  as  Jurors  and  Judges : 
when  the  Parliament  is  not  fitting,  the  Trial  is  faid  to 
be  in  the  Court  of  the  High  Steward  of  England ;  an 
office  which  is  not  ufually  in  being,  but  is  revived  on 
thofe  occafions  ;  and  the  High  Steward  performs  the 
office  of  Judge.  III.  In  either  of  thefe  cafes,  unanimity 
is  not  required  ;  and  the  majority,  which  muil  confift  of 
turelve  perfons  at  leaft,  is  to  decide. 

N  a 
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difcretion  only;  he  mufl  ftriftly  adhere  to  the 
letter  of  the  law ;  no  conftruftive  extenfion  can 
be  admitted ;  and  however  criminal  a  faft  might 
in  itfelf  be,  it  would  pafs  unpunilhed  if  it  were 
found  not  to  be  pofitively  comprehended  in 
foihe  ont  of  the  cafes  provided  for  by  the  law. 
The  evil  that  may  arife  from  the  impunity  of 
a  crime,'  that  is,  an  evil  which  a  new  law  may 
inftantly  flop,  has  not  by  the  Englilh  laws  been 
confidered  jts  of  magnitude  fufficieht  to  be  put 
in  'comparifon  with  the  danger  of  breaking 
through  a  barrier  on  which  fo  mightily  depends 
the  fafety  of  the  individual  (tf).  ' 
-  To  all  thefe  precautions  taken  by  the  law 
for  the  iafety.of  the  Subje<9:,  one  circumftancc 
muft  be  added,  which  indeed  would  alone  juf- 
tify  the  partiality  of  the  Englifli  Lawyers  to 
their  laws  in  preference  to  the  Civil  Law, — I 
mean  the  abfolute  rejedtion  they  have  made  of 

(tf)  I  (hall  give  here  an  inflance  of  the  fcraple  with 
which  the  Englifh  Judges  proceed  upon  occafions  of  this 
Ji:ind.  Sir  Henry  Ferrers  having  been  arrefled  by  vir- 
tue of  a  warrant,  in  >vhich  he  was  termed  a  Knigbt^ 
though  he  was  a  Baronet,  Nightingale  his  fervant  took 
his  part,  and  killed  the  Officer  ;  but  it  was  decided,  that 
as  the  Warrant  "  was  an  ill  Warrant,  the  killing  an  Officer 
**  in  executing  that  Warrant,  cannot  be  murder,  becaufe 
*\  no  good  Warrant :  wherefore  he  vi^s  found  not  guilty 
**  of  the  murder  and  manilaughter.'*-— See  Croke's  Rep. 
P.  III.  p.  371. 
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torture  (a).  Without  repeating  here  what  has 
been  faid  on  this  fubjedl  by  the  admirable  Au- 
thor of  the  Treatife  on  Crimes  and  PunlJhmentSj 
I  fliall  only  obferve,  that  the  torture,  in  itfelf 
fo  horrible  an  expedient,  would,  more  efpe- 
cially  in  a  free  State,  be  attended  withthe.moft 
fatal  confequenccs.  It  was  abfolutely  tieceffary 
td  preclude,  by  rejeftihgit,  all  attempts  to  make 
the  purfuit  of  guilt  an  inftrument  of  vengeance 
againft  the  innocent.  Even  the  convifted  crimi- 
nal muft  be  fpared,  and  a  pra<9:ice  at  all  rates 
exploded,  which  might  fo  eafily  be  made  an  in- 
ftrument of  endlefs  vexation  and  perfecution  (b). 

(a)  Coke  fays  {Inft.  III.  p.  35.)  that  when  John  Hol- 
land, Duke  of  Exeter,  and  William  de  la  Poole,  Duke 
of  Suffolk,  renewed,  under  Henry  VI4  the  attempts 
made  to  introduce  the  Civil  Law,  they  exhibited  the  tor* 
tare  as  a  beginning  thereof.  The  in|}^uf|ient  was  callp^ 
the  Duke  of  Exeter's  daughter. 

(b)  Judge  Fofter  relates,  from  Whitlock,  that  the 
Bifhop  of.  London  having  faid  to  Felton,  who  had  afw 
faffinaced  the  Duke  of  Buckingham^  *'  If  you  will  not 
«*  confefs,  you  muft  go  to  the  Rack  f*  the  Man  replied,  •*  If 
««  it  muft  be  fo,  I  know  not  who  I  n;ay  jaccufe  in  thtf 
«*  extremity  of  the  torture  j  Bifhop  Laud  perhaps,  or  any 
«*  Lord  at  this  Board."  f 

**  Sound  fenfe,  (adds  Fofter)  in  the  mouth  of  an 
"  Enthufiaft  and  a  Ruffian  I"  , 

I^^ud  )iaving  propofed  the  Rack,  the  matter  was 
fhortly  debated  at  the  Poard,  and  it  ended  in  a  refers 
cnce  to  the  Judges,  who  unanimoufly  refolved  that  the 
Rack  could  not  be  legally  ufed. 

N  3 
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For  the  farther  prevention  of  abufes,  it  is 
an  invariable  ufage,  that  the  Trial  be  public* 
The  prifoner  neither  makes  his  appearance^ 
nor  pleads,  but  in  places. where  every  body- 
may  have  free  entrance;  and  the  wituefles 
when  they  give  their  evidence,  the  Judge 
when  he  delivers  his.  opinion,  the  Jury  when 
they  give  their  verdidt,  are  all  under  the  pub- 
lic eye.  Laftly,  the  Judge  cannot  change  either 
the  place  or  the  kind  of  punifliment  ordeired 
by  the  law;  and  a  Sheriff  who  ihould  take 
away  the  life  of  a  Man  in  a  manner  different 
from  that  which  the  law  prefcribes,  would  be 
profecuted  as  guilty  of  murder  (a). 

In  a  word,  the  Conftitution  of  England  be- 
ing a  free  Conftitution,  demanded  from  that 
circumftaHce  alone  (as  I  ihould  already  have 
but  too  often  repeated,  if  fo  fundamental  a 
truth  could  be  too  often  urged)  e:p:raordinary 
precautions  to  guard  again  ft  the  dangers  which 
lonavoidably  attend  the  Power  of  inflifting 
puniihments ;  and  it  is  particularly  when  con- 
fidered  in  this  light,  that  the  Trial  by  Jurf 
proves  an  admirable  inftitution. 

{a)  And  if  any  other  perfon  but  the  SheriC  ^en  the 
'Judge  himrelf,  were  to  caufe  death  to  be  inflided  apoa 
a  Man^  though  convided,  it  would  be  deemed  homi- 
cide.    See  Blackftone,  book  iv.  ch.  14. 
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By  means  of  it,  the  Judicial  Authority  is  not 
Dnly  placed  out  of  the  hands  of  the  Man  who 
is  vefted  with  the  Exectitive  Authority— it  is 
even  out  of  the  hands  of  the  Judge  himfelf. 
Not  only,  the  perfon  who  is  trujEbed  with  the 
public  power  cannot  exert  it,  till  he  has  as  it 
were  jeceived  the  penniffion  to  that  purpofe,  of 
thofe  who  are  fet  apart  to  adminUter  the  laws ; 
but  thefe  latter  are  alfo  reftrained  in  a  manner 
£xa&Iy  alike,  and  cannot  make  (he  law  fpeak, 
but  when,  in  their  turn,  they  have  likewife  re- 
peived  permiffion* 

And  thofe  perfons  to  whom  the  law  has  thus 
<xclufively  delegated  the  prerogative  of  de- 
ciding that  a  puniihment  is  to  be  infliQred, — 
thofe  Men  without  whofe  declaration  the  Exe- 
cutive and  the  Judicial  Powers  are  both  thus 
bound  down  to  ina&ion,  do  not  form  among 
themfclves  a  permanent  jBody,  who  may  have 
Jiad  time  to  ftudy  how  their  power  can  ferve 
to  promote  their  private  views  or  intereft :  they 
>re  Men   fele^ed  at  once  from  among  the 
people,  who  perhaps  never  were  before  called  to 
the  exercife  pf  fuch  a  function,  nor  forefec  that 
they  ever  Ihall  be  called  to  it  again. 

As  the  extensive  right  of  challenging,  effec- 
tually liaffles,  on  the  one  hand,  the  fecret  prac^ 

N4 
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tices  of  fuch  as,  in  the  face  of  fo  many  difcou- 
ragements,  might  ftill  endeavour  to  make  the 
Judicial  Power  fubfervient  to  their  own  views, 
and  on  the  other  excludes  all  perfonal  refent-r 
ments.  the  fole  affecflion  which  remains  to  inr 
fluence  the  integrity  of  thofe  who  alone  are  in- 
titled  to  put  the  public  power  into  adtion,  durr 
ing  the  Ihort  period  of  their  authority,  is,  that 
their  own  fate  as  fubjefts,  is  effentially  con* 
nedted  with  that  of  the  Man  w^iofe  doonx  they 
are  going  tq  decide. 

In  fine,  fuch  is  the  happy  nature  of  this  inr 
flitution,  that  the  Judicial  Power,  a  power  fo 
formidable  in  itfelf,  which  is  to  difpofe  without 
finding  any  refiftance,  of  the  property,  honour, 
and  life  of  individuals,  and  which,  whatever 
precautions  may  be  taken  to  reftrain  it,  muft 
in  a  great  degree  remain  arbitrary,  may  be  faid 
in  England,  \o  exift, — to  accomplilh  every 
intended  end, — and  to  be  in  the  hands  of  no- 
body (tf). 

In  all  thefe  pbfervatiops  on  the  advantages 

{a)  The  CQ^feqvience  of  this  Inftitution  is,  that  no 
Man  in  England  ever  meets  the  Man  of  whom  he  may 
fay,  *<  That  ^an  has  a  power  tp  decide  on  my  death 
•*  or  life."  •  If  we  could  for  a  moment  forget  the  ad- 
vantages of  chat  Inllitution,  we  oyght  at  lea^  to  admire 
the  ingenuity  of  it. 
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of  the  Englifli  criminal  laws,  I  have  only 
confidered  it  as  connected  with  the  Confti- 
tution,  which  is  a  free  one ;  and  it  is  in  this 
view  alone  that  I  have  compared  it  with  the 
Jurifprudence  received  in  other  States.  Yet, 
^bftradtedly  from  the  weighty  conftitutional 
confiderations  which  I  have  fuggefted,  I  think 
there  are  Hill  other  interefting  grounds  of 
pre  eminence  on  the  fide  of  the  laws  of  Eng- 
land. 

In  the  firft  place,  they  do  not  permit  that  a 
Man  fliould  be  made  to  run  the  rifque  of  a  trial, 
but  upon  the  declaration  of  twelve  perfons  at 
leaft  (the  Grand  Jury.)  Whether  he  be  in  pri- 
fbn,  or  on  his  Trial,  they  never  for  an  inftant 
refufe  free  accefs  to  thofe  who  haye  either  ad- 
vice, or  comfort,  to  give  him  :  they  even  allow 
him  to  fummon  all  who  may  have  any  thing 
to  fay  in  his  favoyr.  And  lafltly,  what  is  of 
very  great  importance,  the  witneffes  againfl: 
him  mull  deliver  their  teftimony  in  his  pre- 
sence ;  he  may  crofs  examine  them,  and,  by 
one  unexpected  queftion,  confound  a  whole 
fyftem  of  calumny  :  indulgences  thefe,  all  de- 
nied by  the  laws  of  other  Countries. 

Hence,  though  an  accufed  perfon  may  be 
expofed  to  have  his  fate  decided  by  perfons 
Qhe  Petty  Jury)  who  poffcfs  not,  perhaps,  all 
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that  fagacity  which  in  fotne  (plicate  cafes  it  is 
particularly  advantageous  to  meet  with  in  a 
Judge,  yet  this  inconvenience  is  amply  com- 
penfated  by  the  extenfive  naeans  of  defence 
with  which  the  law,  as  we  have  feen,  has  pro- 
Tided  him.    If  a  Juryman  does  not  poflefs  that 
expertnefs  which  is  the  refult  of  long  pra&ice^ 
yet  neither  does  he  bring  to  judgement  that 
hardnefs  of  heart  which  is,  more  or  lefs  alfo^ 
the  confequence  of  it :  and  bearing  about  him 
the  principles,  let  itie  fay,  the  unimpaired  in- 
ftinA  of  humanity,  he  trembles  while  he  exer-t 
cifes  the  awful  of&ce  to  which  he  finds  him- 
felf  called,  and  in  doubtful  cafes  always  de- 
cides for  mercy.  * 
.   It  is  to  be  farther  obferved,  that  in  the 
ufual    courfe  of  things.    Juries    pay    great 
regard  to  the  opinions  delivered  by  the  Judges ; 
that  in  thofe  cafes  whfere  they  arc  clear  as  to 
the  faft,  yet  find  thepifelves  perplexed  with 
regard  to  the  .degree  of  guilt  conneded  with 
it,  they  leave  if ,  as  has  been  faid  before,  to  be 
afcertained  by  the  difcretion  of  the  Judge, 
by  returning  what  is  called  a  Sfecial  FerdiSt : 
that,  whenever  circumflances  fe^m  to  alleviate 
the  guilt  of  a  perfo'n,  againfl  whom  neverthelefs 
the  proof  has  been  pofitive,  they  temper  their 
verdift  by  recommending  him  to  the  mercy 
of  the  King ;  which  feldom  fails  to'  produce 
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at  leafi  a  mitigation  of  the  puniihtnent: 
that^  though  a  Man,  once  acquitted,  can  ne- 
ver under  any  pretence  whatfoevcr  be  again 
brought  into  peril  for  the  fame  offence,  yet  a 
new  Trial  would  be  granted,  if  •  he  had  been 
found  guilty  upon  proofs  ftrongly  fufpeded  of 
being  falfe  (Blackft*  b.  iv.  c.  27.)  Laftly, 
what  difiinguifhes  the  laws  of  England  from 
thofe  of  other  Countries  in  a  very  honourable 
manner^  is,  that  as  the  torture  is  unknown  to 
them,  fo  neither  do  they  know  4ny  more  grie- 
vous punilhment  than  the  fimple  deprivation 
of  life. 

All  thefe  circumftances  have  combined  to 
introdyce  fuch  a  miidncfs  into  the  exercife  of 
criminal  JuiUee,  that  the  trial  by  Jury  is  that 
point  of  tieir .  liberty  to  which  the  people  of 
England  are  moft  thoroughly  and  univerfally 
wedded ;  and  the  only  complaint  I  have  ever 
heard  uttered  againft  it,  has  been  by  Men 
who,  more  fenfible  of  the  neceffity  of  public 
order  than  alive  to  the  feelings  of  humanity, 
think  titat  too  many  offenders  efcape  with  im« 
piinity. 
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CHAP.    XIV. 


pe  Subjea  concluded.-- Laws  relative  to  Imprifon- 

tnent.  , 


BU  T  what  completes  that  fenfe  of  indepen- 
dence which  the  laws  of  England  pro- 
cure to  every  individual  (a  fenfe  which  is  the 
nobleft  advantage  attending  liberty)  is  the 
greatnefs  of  their  precautions  upon  the  delicate 
point  of  Imprifonment. 

In  the  firft  place,  by  allowing  in  moft 
cafes,  of  enlargement  upon  bail,  and  by  pre- 
fcribing,  on  that  article,  exprefs  rules  for  the 
Judges  to  follow,  they  have  removed  all  pre- 
texts v/hich  circumftances  might  afford  of  de-^ 
priving  a  man  of  his  liberty. 

But  it  is  againft  the  Executive  Power  that 
the  Legiflature  has,  above  all,  direfted  its  ef-r 
forts :  nor  has  it  been  but  by  flow  degrees 
that  it  has  been  enabled  to  wrefl  from  it  a 
branch  of  power  which  enabled  it  to  deprive 
the  people  of  their  Leaders,  as  well  as  to 
intimidate  thofe   who  might  be  tempted  to 
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affume  the  fundion ;  and  which,  having  thus 
all  the  efEtacy  of  more  odious  means  without 
the  dangers  of  them,  was  perhaps  the  mpft 
formidable  weapon  with  which.it  might  attack 
public  liberty. 

The  methods  originally  pointed  out  by  the 
laws  of  England  for  the  enlargement  of  a  per- 
fon  unjuftly  imprifoned,  were  the  wtits  of  main* 
prize,  de  odio  &.. atid,  and  de  hamine  replegiando* 
Thofe  writs,  which  could  not  be  denied,  were 
an  order  to  the  Sheriff  of  the  County  in  which 
a  perfon  was  confined,  to  inquire  into  the 
caufes  of  his  confinement ;  and,  according  to 
the  circumftances  of  his  cafe,  either  to  dif- 
charge  him  completely,  or  upon  bail. 

But  thq  mod  ufeful  method,  and  which 
even,  by  being  moft  general  and  certain,  has 
tacitly  aboliihed  all  the  others,  is  the  writ  of 
Habeas  Corpus,  fo  called  becaufe  it  begins  with 
the  words  Habeas  corpus  ad  fubjiciendum.  This 
writ,  being  a  writ  of  high  prerogative,  muft 
iflue  from  the  Court  of  King's  Bench  :  its 
effects  extend  equally  to  every  County; 
and  the  King  by  it  requires,  or  is  under- 
itood  to  require,  the  perfon  who  holds  one  of 
his  fubjefts  in  cuftody,  to  carry  him  before 
the  Judge,  with  the  date  of  the  confinement^ 
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and  the  caufe  of  it,  in  order  to  difcharge  him; 
er  continue  to  detain  him,  according  as  the 
Judge  fliall  decree. 

But  this  writ,  which  might  be  a  refburce  in 
cafes  of  violent  imprifonment  effeded  by  in- 
dividuals, or  granted  at  their  requeft,  was  biit 
a  feeble  one,  or  rather  was  no  refource  at  all, 
againft  the  prerogative  of  the  Prince,  efpecially 
under  the  reigns  of  the  Tudors,  and  in  th^  be-r 
ginning  of  that  of  the  Stuarts.  And  even  in 
the  firft  years  of  Charles  the  Firft,  the  Judges 
of  the  King's  Bench,  who  in  confequence  of 
the  fpirit  of  the  times^  and  ef  their  holding 
their  places  durante  heneplacifo,  were  conftantly 
devoted  to  the  Court,  declared,  '*  that  they 
.  '^  could  not,  upon  a  habeas  corpus y  either  bail 
*^  or  deliver  a  prifoner,  though  committed 
*^  without  any  caufe  affigned,  in  cafe  he  was 
*^  committed  by  the  fpecial  command  of  the 
'*  King,  or  by  the  Lords  of  the  Privy  Coua*^ 
«  cil." 

Thofe  principles  and  the  mode  of  proce- 
dure which  refulted  from  them,  drew  the 
attention  of  Parliament;  and  in  the  AQi 
called  the  Petition  of  Right,  paffed  in  the 
third  year  of  the  reign  of  Charles  the  Firft, 
it  was  ena&ed,  that  no  perfon  ihould  be  kepf 
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in  cuftodjr^  in  confe^uesce  of  fuch  imprifon* 
meats. 

But  the  Judges  knew  how  to  evade: the  in- 
tention of  this  A£t:  they  indeed  did  not 
refufe  to  difcharge  a  Man  imprifoned  without; 
a  caufe  ;  but  they  \ifed  fo  much  delay  in  the 
examination  of  the  caufes,  that  they  obtained 
the  fuU  ejSed:  of  an  open  denial  of  Juftice. 

The  Legiilature  again  interpofed^  and  m  the 
A8t  pafled  in  the  fixteenth  year  of  the  r^ign 
of  Charles  the  Firft,  the  fame  in  which  the  Star^ 
Chamber  was  fupprefTed^  it  was  enacted  thai 
^  if  any.  perfon  be  committed  by  the  King 
^*  himfelf  in  perfoni  or  by  his  Privy  Council^ 
*^  or  by  any  of  the  Members  thereof,  he  (hall 
^*  have*  granted  unto  him,  without  any  delay 
**  upon  any  pretence  whatfoever,  a  writ  of 
f^  Habeas  Corpus  i  and  that  the  Judge  ibdl 
^^  thereupon,  within  three  Court  days  after  tfce 
^  return  is  made,  examine  and  determine  the 
'*  legality  of  fuch  imprifonment." 

This  Aft  feemed  to  preclude  cyegr  poffi- 
bility  of  future  evafion :  yet  it  was  e^vaded 
ftill ;  and,  by  the  connivance  of  the  Judges, 
the  perfon  who,  detained  the  grifoner  .could 
without  danger,  wait  for  a  fecond^and  a  third 
writ,  called  an  Alias  and  a  P/«r/i»>  "before  be 
produced  him.         ^^^,,^.^„^^^  7 
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All  thefe  different  artificer  gave  at  length 
birth  to  the  famous  Adt  of  Habeas  Corpus^ 
paired  in  the  thirtieth  year  of  the  reign  of 
Charles  the  Second^  which  is  coniidered  in 
England  as  a  fecond  Great  Charter^  and  has 
finally  fuppreffed  all  the  refources  of  oppref- 
fion  (a). 

The  principle  articles  of  this  A&  are,  to 
fix  the  different  terms  allowed  for  bringing 
a  prifoner :  thofe  terms  are  proportioned  to 
the  diftance ;  and  none  can  in  any  cafe  exceed 
twenty  days. 

2.  That  the  Officer  and  Keeper  neglecting 
to  make  due  returns,  or  not  delivering  to  the 
prifoner,  or  his  agent,  within  fix  hours  after 
demand,  a  copy  of  the  warrant  of  commit- 
ment, or  fliifting  the  cuftody  of  the  prifoner 
from  one  to  another,  without  fufficient  reafon 
or  authority  (fpecified  in  the  aft),  fliall  for 
thefirfl  offence  forfeit  one  hundred  pounds, 
and  for  the  fecond  two  hundred,  to  the 
party  grieved,  and  be  difabled  to  hold  his 
office. 


(a)  The  real  title  of  this  Aft  is,  An  Aa  for  better 
fecwring  the  Subjecl,  and  for  prevention  of  imprifonmtnt 
ieyond  ib$  Seas. 
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.  3.  No  perfon^  once  4elivered  by  Habeas 
Corpus^  fliall  be  recommitted  for  the  fame  of- 
fence, on  penalty  of  five  huncjred  pounds* 

4ji  Every  perfon  committed  for  treafon  or 
feloay,  fliall,  if  he  require  it  in  the  fifft  week 
of  the  next  term,  or  the  firft  day  of  thjs 
next  feilion^  be  indtded  in  that  term  or 
feffion,  or  elfe  admitted  to  bail,  unlefs  the 
King^s  witneffes  cannot  be  produced  at  that 
time :  and  if  not  indidted  and  tried  in  the 
fecond  term  or  feffion,  he  fliall  be  difcharged 
of  his  imprifonment  for  fuch  imputed  of- 
fence. 

5.  Any,  of  the  twelve  Judges,  or  the  Lord 
Chajicelldr,  who  fliall  deny  a  writ  of  Habeas 
Corpus^  OH  fight  of  the  warrant,  or  on  oath 
that  the  fame  is  refufed,  fliall  forfeit  feverally 
to  the  party  grieve4  five  hundred  pounds. 

6.  No  inhabitant  of  England  (except  per- 
fons  contrafting,  or  convidts  praying  to  be 
tranfported)  fliall  be  fent  prifoner  to  Scot* 
land,  Ireland,  Jerfey,  Guernfey,  or  any  placp 
beyond  the  Seas,  within  or  without  the  King's 
dominions,— on  pain,  that  the  party  commit- 
ting, his  advifers,  aiders,  and  afliflants,  fliall 
forfeit  to  the  party  grieved  a  fum  not  left 
than  five  hundred  pounds,  to  be  recovered 
with  trebje  cofl:s,— fliall  be  difabled  to  bear  any 
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office  of  truft  or  profit,-^fllall  incur  the  penal- 
ties of  a  praemunire  (a),  and  be  inculpable  of 

the  King's  j^ardon. 

« 

(a)  THe  Statutes  of  pr^tfrittHin,  dim  called  froni  thfe 
writ  ifor  tiieir  execatioh,  whtch  begins  ^tili  the  Woirdi 
frierkwArt  {f6r  pf/etMonere)  facias,  were  originally  defigned 
to  oppofe  the  ufurpatioos  of  the  Popes.  The  firfl  was 
pa£ed  under  the  reign  of  Edward  the  Firft,  and  hat 
been  followed  by  feveral  others.  Which  even  before  thk 
Reformation^  eftablifheA  fuch  eitedual  ^rbvifions  as  ltd  dra^ 
upon  one  bf  ttiem  the  epithet  of  FyecrvkU  Stainnm, 
The  offences  againft  which  thofe  Statutes  were  framtd» 
were  likewife  diftinguiihed  by  the  appellation  of 
framunire  i  and  under  that  word  were  included  in  j^- 
neral  all  attempts  to  promote  the  Pope's  authority  tX  the 
expeiice  bf  the  King's.  The  pnniihiftetai  detrded  lor  fncK 
cafeiy  Was  'Idfo  called  a  fraiAumre :  it  has  fince  been  t%r 
tended  again  to  fever&l  other  kinds  of  offence,  and  amounts 
to  '*  the  imprifonment  for  life,  and  forfeiture  of  all  goods 
<<  and  rents  of  lands  during  life."  3ee  BlacklloAe^s  Com. 
))ook  Iv.  ch.  8, 
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chAp.   I. 

Saine  Advantages  peculiar  to  the  Englijh  Con-- 
ftitution.  I.  The  Unity  of  the  Executive 
P(nver. 

WE  have  feen  in  former  Chapters^  the 
refources  allotted  to  the  different  parts 
of  the  Engliih  Government  for  balancing  each 
other,  and  how  their  reciprocal  adtions  and  re- 
aSions  produce*  the  freedom  of  the  Confti'. 
tution,  which  is  no  more  than  an  equilibrium 
between  the  ruling  Powers  of  the  State.  I  now 
propofe  to  Ihew  that  the  particular  nature 
and  fundtions-  of  thefe  fame  conftituent  parts 
of  the  Government,  which  give  it  fo  different 
an  appearance  from  that  of  other  free  States, 
are  moreover  attended  with  peculiar  and  very 
great   advantages,  which    have  not  hitherto 

been  fufiiciently  obferved. 
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The  firft  peculiarity  of  the  Englilh  Go- 
vernment, as  a  free  Government,  is  its  hav- 
ing a   King,— -its  having  thrown    into    one 
place  the  whole  mafs,  if  I  may  ufe  the  ex- 
preffion,  of  the  Exiecutive  Power,  and  hav- 
ing invariably  and  for  ever   fixed  it  there. 
By  this  very  circumftance  alfd  has    the  depo-. 
Jitum  of  it  been  rendered  facred  and  inexpug- 
nable; —  by  making  one  great,    very  great 
Man,  in  the  State,  has  an    effedual   check 
been  put    to   the    pretenfions  of  thofe  who 
otherwife  would  ftrive  to  become  fuch,  and 
xdiforders  have  been  prevented,  which,  in  all 
Republics,  ever  brought  on  the  ruin  of  liberty, 
and  before  it  was  loft,  obftrufted  the  enjoyment 
of  it. 

If  we.  caft  our  eyes  on  all  the  States  that 
ever  were  free,  we  Ihall  fee  that  the  People 
ever  turning  their  jealoufy,  as  it  was  natural^ 
againft  the  Executive  Power,  but  never  think- 
ing of  the  means,  of  limiting  it  that  has  fo 
happily  taken  place  in  England  (a)^  never  em- 
ployed any  other  expedient  befides  the  ob- 
vious one,  of  trufting  that  Power  to  Magi- 
ftrates  whom  they  appointed  annually ;  which 

[d\  The  rendering  that  power  dependent  on  the 
People  for  its  fupplies.  —  See  on  this  fubjed  Chapter  yi. 
Book  I. 
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was  in  great  meafure  the  fame  as  keeping 
the  management  of  it  to  themfelves.  Whence 
it  refulted  that  the  People,  who,  whatever 
mzy  be  the  frame  of  the  Government,  al* 
.ways  poflefs,  after  all,  the  reality  of  power, 
thus  uniting  in  themfelves  with  this  reality 
of  power  the  actual  exercife  of  it,  in  form  as 
well  as  in  faft,  conftituted  the  whole  State. 
In  order  therefore  legally  to  difturb  the 
whole  State,  nothing  more  was  requifite  than 
to  put  in- motion  a  certain  number  ofindivi- 
"dukls. 

-     In  a  State  which  is  fmall  and  poor,  an  ar- 
rangement of  this  kind  is  not  attended  with 
any  great  inconveniences,  as  every  individual 
"is  taken  up  with  the  car^  of  providing  for  his 
fubfiftence,   as  great  objefts  of  ambition  are 
/wanting,  and  as  evils  cannot,  in  fuch  a  State, 
ever  become  much  complicated.     In  a  State 
"that  ftrives  for  aggrandifement,  the  difficulties 
and  danger  attending  tjie  purfuit  of  fuch  a 
plan,  infpire  a  general  fpirit  of  caution,  and 
every  individual  makes  a  fober  ufe  of  his  rights 
as  a  Citizen. 

But  when,  at  length,  thofe  exterior  motives 
come  to  ceafe,  and  the  paffions,  and  even  the 
virtiies,  which  they  excited,  thus  become 
reduced  to  a  date  of  inadion,   the  People 
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turn  their  eyes  back  towards  the  interiof  of 
the  Republic,  and  every  individual^  in  feek* 
ing  then  to  concern  hithfelf  in  all  affairs, 
feek5  for  new  objeAs  that  may  reftor4e  him 
^  that  flate  of  exertion  which,  hajilt^  he  finds, 
has  rendered  neceliary  to  hihi>  iand  to  exerci& 
a  Ihare  of  power  which,  fmall  as  it  is  yet  flat- 
ters his  vanity.  .  . 

As  the  preceding  events  muft  nejeds  havis 
^iven  an  influence  to  a  cert^ii)  iMVObier  af 
Citizens,  they  avail  themfelvei  of  th^  general 
difpofition  of  the  people,  to  promote  their  pri- 
vate views;  the  legiflative  power  is  theuice- 
forth  continually  in  motion ;  and  as  it  is  badly  in- 
formed and  falfely  directed,  almoft  evfry  exer- 
tion of  it  is  attended  with  fome  injury  either 
to  the  Laws,  or  the  State. 

This  is  not  all ;  as  thofe  who  compofe  th^ 
general  Aflemblies  cannot,  in  conjCequence  x^f 
their  numbers,  entertain  any  hopes  of  gratify- 
ing their  own  private  ambition,  or  in  geijeral 
their  own  private  paflions,  they  at  leafl:  feek  to 
gratify  their  political  caprices,  an.d  .they  accu- 
'mulate  the  honours  and  dignities  of  the  State 
on  fome  favourite,  whom  the  public  voice  bapl-. 
pens  to  raife  at  that  time. 

But,  as  in  fuch  a  State  there  can  be,  from 
the  irregularity  of  the  determinations  of  ^  the 
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f  ■ 

P^epplp,  f^o  fuch  thing  as  a  fettled  courfe  of 
m^ures*^  it  happeus  that  Men  never  can  ex- 
^ly  tell  tjje  pref^nt  ftate  of  public  affairs, 
J'hc  power  thus  given  away  is  already  grown 
yery  gre?it,  before  thofq  by  whom  it  was  given 
fo  much  as  fufpeft  it ;  and  he  himfelf  who  en- 
jpy?  that  piower,  ^joes  not  Jlrow  its  full  extent : 
but  then,  pn  the  firft  opportunity  that  offers, 
Ije  fuddenly  pierpes  through  the  clpud  vyhieh 
hid  the  fummit  from  him^  and  at  once  featd 
luaifelf  upon  it.  The  People^  on  the^  other 
hand,  no  fooner  recover  fight  of  him,  than 
riiey  •  fee  their  Favourite  now  becbrtie  their 
Matter,  and  difcover  the  evil,  only  to  find  that 
it  is  paft  remedy. 

As  this  power,  thus  furreptitioufly  acquired, 
is  deftitute  of  the  fupport  both  of  the  law 
^nd '  of  the  ancient  courfe  of  things,  and  is 
^ven'  but  Indifferently  refpefted  b/thofe  who 
hav?  fubjeded  thQmfelyes  to  it,  it  cannot  be 
maintained  b^it  by  abufing  it.  The  People  at 
length  fuccepd  in  forming  fomewhere  a  centre 
of  union;  they  agree  in  the  chgiqe  of  a 
Leader ;  this  Leader  in  his  turn  rifes ;  in  his 
turn  alfo  he  betrays  ,his  engagements ;  power 
produces  its  ,)yontefi  effe^s;'  anji  fhe  Prptedlor 
becomes  a  Tyrant. 

O4 
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This  is  not  all ;  the  fame  caufes  which  have 
given  a  Matter  to  the  State,  give  it  two,  give 
it  three.  All  thofe  rival  powers  endeavour  to 
fwallow  up  each  othet ;  the  State  becomes  a 
fcehe  of  endl^fs  quarfeis  and  broils,  and  is  in 
i  continual  convulfioii. 

If  amidft  fuch  diforders  the  People  retained 
their  freedom,  the  evil  nluft  indeed  be  very 
great,  to  take  away  all  the  adVaittages  of  it } 
but  they  are  ilaves,  and  yet  have  not  whan  in 
other  Countries  makes  amends  for  political 
fervitude,  I  mean  tranquillity. 

In  order  to  prove  all  thefe  things,  if  proofs 
were  deemed  neceffary,  I  would  only  refer  the 
reader  to  what  every  one  knows  of  Pififtra- 
tus  and  Megacles,  of  Marius  and  Sylla,  of 
Csefar  and  Pompey.  However,  I  cannot 
avoid  tranflating  a  part  of  the  fpeech  which 
a  Citizen  of  Florence  addreffed  once  to  the 
Senate :  the  reader  will  find  in  it  a  kind  of 
abridged  (lory  of  all  Republics;  at  leafl  of 
thofe  which,  by  the  fliare  allowed  to  the  Peo- 
ple in  the  Government,  deferved  that  name, 
and  which,  befides,  have  attained  a  certain 
degree  of  extent  and  power. 

"  And  that  nothing  human  may  be  per- 
^*  petual  and  liable,  it  is  the  will  of  Heaven 
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<^that  in  all  States  whatfoever^  there  ihould 
^^  arife  certain  deilrudive  families,  who  are 
**  the  bane  and  ruin  of  them.  Of  this  our 
*^  own  Republic  affords  as  many  and  more  de-* 
<^  plorable  examples  than  any  other^  as  it  owes 
*^  its  misfortunes  not  only  to  one,  but  to  fcve- 
^*  ral  fuch  families.  We  had  at  firft  the  Buoh- 
**  delmonii  and  the  Huberti.  We  had  afterwards 
*^  the  Donati  and  the  Cercbi ;  and  at  prefent, 
**  (Ihameful  and  ridiculous  condud: !)  we '  arc 
<*  waging  war  among  ourfelves  for  the  jR/ra  and 
<^  the  Jlliizzi, 

■  **When  in  'former  times  the  Ghibelins 
**  were  fuppreffed,  every  one  expeded  that 
**  the  Guelfs,  being  then  fatisfied,  would  have 
*^  chofen  to  live  in  tranquillity;  yet,  but  a 
*'  little  time  had  elapfed,  when  they  again 
^*  divided  themfelves  into  the  faAions  of  the 
^^  fFhites  and  the  Blacks.  When  the  Whites 
<*  were  fuppreifed,  new  parties  arofe^  and  new 
**  troubles  followed.  Sometimes  battles  were 
**  fought  in  favour  of  the  Exiles ;  and  at  other 
**  times,  quarrels  broke  out  between  the  No- 
**  bility  and  the  People.  And,  as  if  refolyed 
**  to  give  away  to  others  what  we  ourfelves 
**  neither  could,  nor  would^  peaceably  enjoy, 
**  we    committed    the  care    of   our   liberty 
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if  fometimcs  to  King  Robert,  and  at  othpr  tijtties 
•^  lo  his  brother,  and  at  length  to .  the  Duke 
«^  df  Athens ;  never  fettling  nor  refting  in 
**  any  kind  of  Government,  as  not  knowing 
^*  either  how  to  pnjoy  liberty,  or  fupport  ipr» 

Tie,  EngUlb  Conftitutipn  kf^s  pr^yetited 
the  poffibility  gf  niisfortunes'  of  this  kind* 
IsTot  only  by  dimroiihing:  the  power,  or  ra-$ 
tber '  the  a^u^l  e^rcife  of  t^e  ppiypr,  of  the 
pj^ople  (^),  ^nd  n)a)cing  them  flii^re  in  tha 
Legiflature  only  by  their  Reprefentativps, 
the  irreCftiblfe  violence  ha^  been  ^v/^4ed  of 
thofe  numerous  aod  general  A&mbl^es,  which, 
on  Whatever  fide  they  tl^row  their .  weight, 
bear  down  tYtxy  thing.  Beiides,  >  z%  the 
pow^  of  the  People,  when  they  have  any  kind 
df  power,  and  know  how  to  ufe  it^  hs  at  all  times 
really  formidable,  the  Conftitntioa  has  fet  a: 
eounteTpQi£b  to  it ;  anjd  the  ^y:al  f i^ority  is 
this  counterpoife.  .      .   ^ 


{a)    See    the    Hiftory   of  Florence,    hf   Machiarel^ 

{b)  We  (hall  fee  in  the  fequel,  that  this  dliainadoit 
of  4e  exerdfe  of  d^e  ^ower  of  the  P^oj^e  hz»  been  at* 
tend^  li^ith  ja  gre^t  inj^neide  of  their  liherty*  * 
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•  •  • 

In  order  to  render  it  equal  to  fuch  a  ta&,  the 
Conftitution  has,  in  the  firft  place,  conferred 
on  the  King,  as  we  have  feen  before,  the  ex- 
dufive  prerogative  of  calling  and  difmifEpg 
the  legWlative  Bodies,  and  of  putting  a  i;ega- 
tivc  on  their  rdblutions* 

Secondly,  it  has  alfo  place4  on  the  fide  of 
the  King  i^e  whole  Executive  Power  in  the 
Nation.  .  r  . 

Xaftly,    in  orxier  to  effeft  flill  -tieww  an 
equijibrium,    the    JCqnffitution    ha$    iuvefted 
the  jMap  AvJiom  it  has  made  the  &i\p  jFIead 
of  the  State,  with  .all  the  perfonal  piiiyiUges, 
all  the  pomp,  all  the  majefty,  of  which  hu- 
man-.dignities  are  capable.    In  the.Jang^ge 
of  the  law,  the  Kinjg  is  SovpKigi?t  I^prd,.  ^ad 
thej^pople  ;are  hjs  .J&ibi€9is;-r-h^.i^ -mv^frf^ 
jrofxrijetoT  of  the  whole  J^in^^rmf-^i)^  ba- 
iiows  all  t;he  di^Jiities  apd  places  |;-H^\Ijf  ;is 
not  to  pc  ^dcefl^d\but  wit;h:  th^  .^ypfi^i^ 
and    outward    ^frgojpny   pf  Mm9&   Eaftcm 
humility.     Befides,    his  perfon  is  £icfcd  and 
inviolabde ;    and   ^ny  ^tempt  wfc^tfopyi^r  a- 
gainft  it,  ;is,  in  .tfcfe  ?ye  of  the.laj*^^  aicrirm 
.equal  tQ  that  of  in  .^tj^^k .^4mt  fbf  wiiate 

St^tc. 

Iq  a  word,  finc^,  tq  have  too'  exafiiy  cosn- 
pleted   the   equilibrium  between   the   power 
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of  the  People,  and  that  of  the  Crown,  wolild 
have  been  to  facrifice  the  end  to  the  means, 
that  is,  to  have  endangered  liberty  with  a 
view  to  ftrengthen  the  Government,  the  defi- 
ciency which  ought  to  remain  on  the  fide 
of  the  Crown,  has  at  lead  been  in  appearance 
made  up,  by  conferring  on  the  King  all 
that  fort  of  ftrcngth  that  may  refuit  from 
the  opinion  and  reverence  of  the  people; 
and  amidft  the  agitations  which  are  the 
unavoidable  attendants  of  liberty,  the  Royal 
power,  like  an  anchor  that  refills  both  by 
its  weight  and  the  depth  of  its  hold,  in« 
fures  a  falutary  fteadinefs  to  the  veflel  of  the 
State. 

•  ♦ 

The  greatnefs  of  the  prerogative  of  the 
I^ing,  by  its  thus  procuring  a  great  degree 
of  ftability  to  the  State  iti  general,  has  much 
leflened  the  poffibilityof  the  evils  we  have  above 
defcribed ;  it  has  even,  we  may  fay,  totally  pre- 
vented them,  by  rendering  it  impoffible  for 
any  Citizen  even  to  rife  to  any  dangerous 
greatnefs* 

And  to  begin  with  an  advantage  by  which 
the  people  eafily  fuffer  themfelves  to.be  iii- 
£uenced,  I  mean  that  of  birth,  it  is  impofli- 
ble  for  it  to  produce  in  England  eflfeds  in 
any  degree  dangerous :  for  though  there  are 
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Lords  who,  befides  their  wealth,  may  alio 
boaft .  of  an  illuilrious  defcent,  yet  that  ad« 
vantage^  being  expofed  to  a  continual  com* 
parUbn  with  the  fplendor  of  the  Throne, 
dwindles  almofl  to  nothing ;  and  in  the  gra- 
dation univerfally  received  of  dignities  and 
titles,  that  of  Sovereign  Prince  and  King  places 
him  who  is  invefted  with  it,  out  of  all  degree 
of  proportion. 

The  ceremonial  of  the  Court  of  England 
is  even  formed  upon  that  principle.    Thofc 
perfdns  who  are  related  to  the  King,  have  the 
title  of  Princes  of  the  blood,  and,  in  that 
quality,  an  indifputed   pre-eminence  over  all 
other  perfons  (a).    Nay,  the  firft  Men  in  the 
Nation  think  it  an  honourable  diftinftion  to 
themfelves  to  hold  the  different  menial  offices, 
or  titles.  In  his  Houihold.  If  we  therefore  were 
to  fet  afide  the  extenfive  and  real  power  of 
the  King,  as  well  as  the  numerous  means  he 
pofTefTes  of  gratifying  the  ambition  and  hopes 
of  individuals,  and  were  to  confider  only  the 
Majefty  of  his  title,  and  that  kind  of  ftrength 
founded  on  public  opinion,  which  refults  from 

{a)  This,  by  Stat,  of  the  31ft  of  Hen.  VIII.  ex- 
tends to  the  fonsy  grandfons»  brothers,  uncles,  and  ne- 
phews, of  the  reigning  King, 
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it,  we  ihould  find  that  advantage  t^  conifer* 
able,  that  to  attempt  to  enter  into  a  competkk>t& 
with  it,  with  the  bare  advantage  of  high  birth, 
which  itfelf  has  no  other  foundation  than 
public  opihion,  and  that  too  in  a  very  fubor- 
dinate  degree,  would  be  an  attenipt  completely 
Extravagant. 

If  this  difference  is  fo  great  as  to  be  tho- 
roughly fubmitted  .to,  even  by  thofe  perfons 
whofe  fltuation  might  incline  them  to  difown 
it,  much  more  does  it  influence  the  minds  of 
the  people.  And  if,  notwithftanding  the  value 
which  every  Englifliman  ought  to  fet  upon  him- 
felf  as  a  Man,  and  a  free  Man,  there  were  any 
whofe  eyes  were  fo  very  tender  as  to  be  dazzled 
by  the  appearaiice  and  the  irms  of  a  Lord,  they 
Would  be  totally  blinded  when  they  came  to 
turn  them  towards  the  Royal  Majefty.  * 

The  only  Man  therefore,  who,  to  thofe  who 
are  unacquainted  with  the  Conftitution  of  Eng- 
land, might  at  firft  fight  appear  in  a  condition 
to  put  the  Government  in  danger,  would  be  a 
Man  who,  by  the  greatnefs  of  his  abilities  and 
public  fervices,  might  haVe  acquired  in  a  high 
degree  the  love  of  the  people,  and  obtained  a 
great  influence  in  the  Houfe  of  Commons. 

But  how  great  foever  this  enthufiafm  of 
the  public  may  be,  barren  applaufe  is  the  only 
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fruit  which  the  Man  whom  they  favour  can 
fexpeft  from  it.  He  can  hope  neither  for  a 
Dii%atorlhip5  nor  a  Conrul(hip>  nor  in  general 
for  any  power  under  the  Ihelter  of  which 
he  may  It  once  fafely  unntaik  that  ambition 
with  whieh  wfe  might  fuppofe  him  to  be  aftu- 
ated,— ^orj  if  We  fuppofe  him  to  have  been 
hitherto  fret  from  any,  grow  infenfibiy  corrupt* 
The  orily  dbor  which  the  Conftitution  leaves 
open  to  his  ambition,  of  whatever  kiiid  it  may* 
be,  I^  ^  jila'cfe  ifl  the  adminiftration,  during 
the  pleafure  of  the  King.  If,  by  the  con- 
tihiianfce  of  his  ifervices,  and  the  prefervatiort 
of  his  iAfluehcfe,  he  becomes  able  to  aim  ftill 
Ihighet,  the  'only  door  which  again  opens  t6 
Jiim,  is  \\iiii  of  the  Houft  OJF  Lords. 

But  this  ad\ranc'e  of  the  favourite  of  the 
people  towards'  the  eftablilhment  of  his  great- 
neft,  is  >t  the  fame  time  a  great  ftep  towards 
'the  lots  of  that  powet  Which  might  rtnder  hinl 
Formidable. 

In  the  firft  place,  the  People  feeing  that 
he  is  become  much  lefs  dependent  on  their 
favour,  begin,  from  that  very  moment,  t6 
lefTeh  \:heir  kttachmeht  to  him.  Seeing  him 
moreover  diftirtguiftied  by  privileges  which 
afe  the  bbjeft  of  their  jealoufy,  I  mean  theit 
political  jealoufy,  and    member    of   a  body 
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whofe  intereils  are  frequently  oppofite  to  their -s, 
they  immediately  conclude  that  this  great  and 
new  dignity  cannot  have  been  acquired  but 
through  a  fecret  agreement  to  betray  them. 
Their  favourite,  thus  fuddpnly  transfgrtned^ 
is  going,  they  make  no  doubt,  to  adopt  a 
condudt  entirely  oppofite  to  that  which  has 
till  then  been  the  caufe  of  his  advancement 
and  high  reputation,  and,  in  the  compafs  of  a 
fewhqurs,  completely  renounce  thofe  principles 
which  he  has  fo  long  and  fo  loudly  profefTed* 
In  this  (iertainly  the  People  are  miftaken; 
but  yet  neither  would  they  be  wrong,  if  they 
feared  that  a-  zeal  hitherto  fo  warm,  fo  conftant, 
I  will  even  add,  fo  fincere,  when  it  concurred 
with  their  Favourite's  private  intereft,  would, 
by  being  thenceforth  often  in  oppofition  to  it, 
become  gradually  much  abated. 

Nor  is  this  all ;  the  favourite  of  the  people 
does  not  even  find  in  his  new  acquired  dignity, 
all  the  increafe  of  greatnefs  and  eclat  that 
might  at  firfl  be  imagined. 

Hitherto  he  was,  it  is  true,  only  a  private 
individual;  but  then  he  was  the  objeft  in 
which  the  whole  Nation  interefted  themfelve§ ; 
his  a&ions  and  words  were  fet  forth  i|t  thp 
public  prints  ;  and  he .  every  where  met  with 
applaufe  and  acclamation. 


OP    ENGLAND*         lo^ 

All  thefe  tokens  of  public  favour  are^  I 
ictiow^  fomelimes  acquired  very  lightly ;  but 
they  never  laft  long,  whatever  people  may  fay, 
unief»  real  fervicea  are  performed;  now,  th6 
title  of  Betiefaddr  to  the  Nation,  when  de* 
ferved,  and  univerfally  bellowed,  is  certainly 
ft  very  Wndfome  title,  and  which  does  no-wife 
f  equire  the  affiftance  of  outward  pomp  to  fet  it 
olK  Befides,  though  he  was  only  a  Membef 
©f  the  inferior  body  of  the  Legiflature,  w:e 
muft  obfervc,  he  was  the  firft ;  and  the  word 
fttfi  is  always  a  word  of  very  great  moment. 

But  now  that  he  is  made  Lord,  all  his  great- 
nefs,  which  hitherto  was  indeterminate,  be- 
comes defined*  By  granting  him  privileges  efta- 
bliihed  and  fitcd  by  known  laws,  that  uticer-* 
tainty  is  taken  from  his  luftre  which  is  of  fd 
much  importance  in  thofe  things  which  depend 
on  imagination ;  and  his  Value  is  lowered,  jull 
becaufe  it  is  afcertained« 

Belides,  he  is  a  Lord ;  but  then  there  are 
feveral  Men  who  poflefs  but  fmall  abilities 
and  few  eftiniable  qualifications,  who  alfo  are 
Lords;  his  lot  is,  neverthelefs,  to  be  feated 
among  them ;  the  law  places  him  exactly  on  the 
fame  level  with  them ;  and  all  that  is  real  in  bis 
greatnefs,  is  thus  loft  in  a  croud  of  dignities, 
hereditary  and  conventional. 

P 


I 

X 


aio     THE  CONSTITUTION 

Nor  arc  thefe  the  only  loffes  which  the 
favourite  of  the  People  is  to  fufier*  Indepen- 
dently of  thofe  great  changes  whi^h  he  defcries 
at  a  diflance.  ,he  feels  around  him  alteration9 
Xio  lefs  viiible^  and  (till  more  painfuL 

Seated  formerly  in  the  Aflembly  of  the  Re- 
prefentatives  of  the  People,  his  talents  and  con- 
tinual fuccefs  had  foon  raifed  him  above  the  le- 
vel of  his  fellow  Members ;  and,  being  carried 
on  by  the  vivacity  and  warmth  of  the  public 
favour,  thofe  who  might  have  been  tempted  to 
fet  up  as  his  competitors,  were  reduced  to 
filence,  or  even  became  his  fupportcrs. 

Admitted  now  into  an  Aflembly  of  perfons 
invefted  with  a  perpetual  and  hereditary  title, 
he  finds  Men  hitherto  his  fuperiors,  —  Men 
who  fee  with  a  jealous  eye  the  ihining  talents 
of  the  homo  novusy  and  who  are  firmly  refolved, 
that  after  having  been  the  leading  Man  in  the 
Houfe  of  Commons,  he  fliall  not  be  the  firfl: 
in  their's. 

In  a  word,  the  fuccefs  of  the  favourite  of 
the  People  was  brilliant,  and  even  formid- 
able ;  but  the  Conftitution,  in  the  very  reward 
it  prepares  for  him,  makes  him  find  a  kind  of 
Oftracifm.  His  advances  were  fudden,  and 
his  courfe  rapid ;  he  was,  if  you  pleafe,  like  a 
torrent  ready  to  bear  down  every  thing  before 
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it ;  but  this  torrent  is  compelled,  by  the  ge- 
neral arrangement  of  things,  finally  to  throw 
itfelf  into  a'vaft  refervoir,  where  it  mingles, 
and  lofes  its  force  and  diredtion. 

I  know  it  may  be  faid,  that,  iti  order  to 
avoid  the  fatal  ftep  which  is  to  deprive  him  of 
fo  many  advantages,  the  favourite  of  the  People 
ought  to  refufe  the  new  dignity  which  is  offered 
to  him,  and  wait  for  more  important  fucceiles 
frpni  his  eloquence  in  the  Houfe  of  Commons^ 
and  his  influence  over  the  People. 

But  thofe  who  give  him  this  counfel,  have 
not  fufficlently  examined  it.  *  Without  doubt 
there  are  Men  in' England,  who  in  their  pre- 
fent  purfuit.  of  a,  project  which  they  think 
eflential  to  the  public  good,  would  be  capable 
of  refufing  for  a  while  a  dignity  which  would 
deprive  their  virtue  of  opportunities  of  exert- 
ing itfelf,  or  might  more  or  lefs  endanger 
it:  but  Woe  to  him  who  fliould  perfift  in 
fuch  a  refufal,  with  any  pernicious  defign  ! 
and  who,  in  a  Government  where  liberty  is 
eftabliihed  on  fo  folid  and  exteniive  a  baiis, 
fliould  endeavour  to^make  the  People  believe 
that  their  fate  depends  on  the  perfevering  vir- 
tue of  a  fingle  Citizen.  His  ambitious  view$ 
being  at  laft  difcovered  (nor  could  it  be  long 
before  they  were  fo),    his  obftinate  refolu- 

P  z 


ziz     THE   CONSTITUTION'. 

lution  to  move  out  of  the  ordinary  courle  q{ 
things^  would  indicate  amis,  on  his  part,  of 
fuch  an  extraordinary  nature,  that  all  Men 
whatever,  who  have  any  regard  for  their  Caun^ 
fry,  would  luftatitly  rife  up  from  all  parts  to 
oppofe  bim,  and  he  muft  fail,  overwhelmed 
with  fa  much  ridicule,  that  it  would  be  better 
for  him  to  fall  from  the  Tarpeian  rock  (a). 

In  fine,^  evon  though  we  were  to  fuppofe 
that  the  new  Lord  might,  after  his  exalta* 
tion,  have  preferved  all  his  intereft  with  the 
People,  or,  what  would  be  no  lefs  difficult, 
that  any  Lord  whatever  could,  by  dint  of  his 
wealth  and  high  birth,  rival  the  fplendor  of 
the  Crown  itfelf,  all  thefe  advantages,  how 
great  foever  we  may  fuppofe  them,  as  they 

(n)  Tlie  Reader  will  perhaps  ob}e&«  UkAt  ao  ^an  in 
England  ean  poiSbly  entertain  faph  views  as  thqfe  I  luive 
fuggefled  here :  this  is  predfely  what  I  intended  to  prave. 
The  eiTential  advantage  of  the  Englifb  GoTernmeat 
above  all  thofe  that  have  been  called  Jreif  and  which  s^ 
many  refpe^ts  were  but  apparently  fo,  is,  that  np  perfon 
in  England  can  entertain  fo  moch  as  a  thpngfat  of  his 
ever  rifing  to  the  level  of  the  Power  charged  with  the 
execution  of  the  Laws.  All  .Men  in  the  State«  what- 
ever may  be  their  rank,  wealthy  or  influence*  are  tho- 
roughly convinced  that  they  mull  in  reality  as  well  as 
in  n^ie,  continue  to  be  SubjeSis ;  and  are  thus  compell- 
ed really  to  love,  to  defend,  and  to  promote,  thofe  laws 
which  fecure  the  liberty  of  the  Subjeft.  This  Utter  obfer- 
yation  will  be  again  introduced  in  the  fequel. 
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would  iidt  of  tfaemfelves  be  able  to  confer  on 
him  the  karft  cxecutiYe  anthority,  muft  for  ever 
remam  meri  ihowy  unfuHtantial  advantages^ 
Finding  all  the  adive  powers  in  the  State  con- 
centered in  that  very  feat  of  power  which  we 
fuppofe  him  inclined  to  attack,  and  there 
fecured  by  formidable  proVifions,  his  influ- 
ence muff  always  evaporate  in  inefFedlual 
words;  and  after  having  advanced  himfelf, 
»  we  fuppofe,  to  the  vtsy  foot  of  the  Throne, 
finding  ho  branch  of  independent  power  which 
he  might  appropriate  to  himfelf,  and  thus  at 
laft  give  a  reality  to  his  political  importance,  he 
would  foon  fee  it,  however  great  it  might  ha.y« 
at  firft  appearedy  decline  and  die  away^. 

God  forbid,  however,  that  I  fliould  mean 
that  the  People  of  England  are  fo  fatally  tied 
d6wn  to  ma&xixi,  by  the  nature  of  their 
Grovernment,  that  they  cannot,  in  thnes  of 
oppreifion,  find  means  of  appointing  a  Leader. 
No  J  I  only  njeant  to  fay  that  the  laws  of  Eng- 
land open  no  door  to  thofe  accumulations  of 
power^  which  have  been  the  ruin  of  £o  many 
Republics ;  th^t  th^y  dflfer  to  the  ambitious  n6 
poffible  means  of  taking  ad  vantage  of  the  inad- 
vertence, or  even  the  gratitude,  of  the  People, 
to  make  themfelves  their  Tyrants  ;  and  that  the 
public  power^of  which  the  King  has  been  made 
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the  exclufivc  depofitary,  muft  remain  unfliiakea 
in  his  hands^  fo  long  as  things  continue  to  keep 
in  the  legal  order ;  which,  it  may  be  obferved, 
is  a  ftrong  inducement  to  him  conftantly  to  en-? 
deavour  to  maintain  them  in  it  (a). 

[a)  There  arc  fcveral  events,  in  the  Englifli  Hiftory, 
which  put  in  a  very  ftrong  light  this  idea  of  the  (lability 
which  the  power  of  the 'Crown  gives  to  the  State. 

One,  is  the  facility  with  which  the  great  Duke  of 
Marlborough,  and  his  party  at  home>  were  removed 
from  their  feveral  employments.  Hannibal,  in  circum* 
fiances  nearly  fimilar,  had  continued  the  war  againil  the 
will  of  the  Senate  of  Carthage :  Casfar  had  done  the  lame 
in  Gaul ;  and  when  at  laft  he  was*  exprefsly  required  to 
<ieliver  up  his  commifiion,  he  marched  his  army  to  Rome» 
and  eftablifhed  a  military  defpotifm.  B)it  the  I^uke,  thojigh 
furrounded,  as  well  as  the  above  named  Generals,  by  a 
vidlorious  army,  and  by  Allies  in  conjunftion  with  whom 
he  had  carried  on  fuch  a  fuccefsful  war,  did  not  even  hefi* 
tate  to  furrender  his  commifiion.  He  knew  that  all  his 
foldiers  were  infeparably  prepdfTefled  in  favour  of  that 
,  Power  againft  which  he  muft  have  revolted :  he  knew 
that  the  fame  prepofteftions  were  deeply  rooted  in  the 
minds  of  the  whole  Nation,  and  that  every  thing  amon^ 
them  concurred  fo  fupport  the  fame  Power :  he  knew 
that  the  very  nature  of  the  claims  he  muft  have  fet  up» 
would  inftantly  have  made  all  hii  Ofticers  and  Captains 
turn  themfelves  againft  him,  and,  in  fhort,  that  in  an 
enterprise  of  that  nature,  the  arm  of  the  Tea  he  had  to 
repafs,  was  the  fmalleft  of  the  obftacles  he^ould  have  tQ 
encounter. 

The  other  event  I  ihall  mention  here,  is  that  of  the  Re. 
volution  of  1689.  If  the  long  eftablifhed  power  of  the 
Crown  had  not  beforehand  prevented  the  people  from 
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The  SuhJeSi  concluded. ^^  The  Executive  Power  is. 
more  eafdy  cot^ned  when  it  is  one, 

ANOTHER  great  advantage,  and  which 
one  would  not  at  firft  eypeft,  ii>  this 
unity  of  the  public  power  in  Eogland,— in  thi$ 
union,  and,  if  I  may  fo  exprefs  myfelf,  in 
this  coacervation,  of-  all  the  branches  of  the 
Executive  authority,  is  the  greater  facility  it 
jifFords  of  reftraining  it. 

In.thofe  States  where  the  execution  of  the 
laws  is  intruded  to  feveral  different  hands, 
and  to  each  with  different  titles  and  prero- 
gatives, fuch  divificHi^  ajid  the  changeablenefs 
pf  meafures  which  n^uft  be  the  confequence 
pf  it,  conllaptly  hide  the  true  caufe  of  the 
evils  of  the  State  ;  ibl  the  endlefs  fluduation 
pf  things,  no  political  principles  have  time 
Jo  fix  among  the  People :    ai)4  public  jpiS" 

accufloming  themfelves  to  fix  their  ejres  oa  ibme  par« 
ticular  Citizens,  and  in  generftl  had  not  prevented  all 
Men  in  the  State  from  attaining  any  too  coofiderable 
degree  of  power  and  greatnefs,  the  expolfion  of  James  II« 
might  have  been  followed  by  events  fimilar  to  thofe 
w^ch  took  place  at  Rome  after  the  death  of  Csfar. 
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fortunes  happen,  without  ever  leaving  behind 
them  any  ufeful  leffon. 

At  fometim^s  military  Tribunes,  and  at 
.  others,  Confuls,  bear  an  abfolute  fway  ;— fomC'- 
times  Patricians  ufurp  every  thing,  and  at  other 
times,  thofe  who  are  called  Nobles  (a) ; — 
fometimes  the  People  are  oppreifed  by  De- 
cemvirs, and  at  others  by  Dictators. 

Tyranny,  in  fuch  States,  does  not  always 
beat  down  the  fences  that  ^re  fee  around  it ; 
but  it  leaps  over  them.  When  men  think  it 
confined  to  one  place, .  it  ftarts  up  again  ia 
another ; — it  mocks  the  eflbrts  of  the  People, 
pot  becaufe  it  is  inyinCibk,  but  becaufe  it  \% 
unknown  ; — feized  by  the  arm  of  a  Hercules^ 
it  efcapes  with  the  changes  of  a  Proteus. 

But  the  indi vifibiljty  of  the  Public  power  in 
England  has  qonftantly"  kept  the  views  an4 
effiprts  of  the  People  directed  to  one  and  the 
fame  objeft;  and  the  permanence  of  thaj:  pqwer 

»  » 

(a)  T\\t  capacity  of  being  admitted  to  all  places  of 
public  troft,  at  length*  gamed  by  the  FSebeiaoi,  having 
rendered  ufelefs  the  old  diftinftion  between  then^  and  the 
Psti^cntti»  a  coAUdoa  w:^  then  ^ffit&ed  between  th^ 
great  Plefaebins,  or  Comrooncry  who  got  into  thefe 
plaeea^  and  the  ancient  Paaidans :  hence  a  new  Clais  of 
Men  arefe,  who  were  called  Vfobilis  and  NotiUiat^ 
Thek  ue  the.  words  by  which  Livy,  after  that,  period* 
conftantly  diiin(!4i(heft  thofe  Men  and  families^  wha  wfr^ 
at  the  h^;^.  of  U^p  S^tp, 
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has  alio  given  a  permanence  and  a  regularity 
to  the  precautions  they  have  taken  to  reftrain 
it. 

Conftantly  turned  towards  that  ancient  for- 
trefs,  the  Royal  power,  they  have  made  itj^  for 
feven  ceuturies,  the  objoQ;  of  their  fear ;  with 
a  watchful  jealoufy  they  have  confidered  all  its 
parts-^they  have  obferved  all  its  outlets — they 
have  even  pierced  the  earth  to  explore  its  fecret 
avenues,  and  fubterraneous  works* 

United  in  their  views  by  the  greatnefs  of  the 
danger,  they  regularly  formed  their  attacks^ 
They  eftabliihed  their  works,  firft  at  a  diffance ; 
then  bfottght'  tb€nf>  fo^ceffively  Bearer;  nrtif 
in  Ihort,  raifed  none  but  what  ferved  after- 
wards as  a  foundation  or  defence  to  others. 

Aftef  .the  great  Charter  was  cftahliilied, 
forty  fucceffive  cottfirmations  ftrengthened  it. 
The  A&  called  the  Petition  of  Right,  and  that 
paffed  in  the  ffxteenth  year  of  Charles  the  Fiift, 
then  followed :    fome  years  after,  the  Habeas 

*  « 

Corpus  A6l  was  eftablilhed ;  and  the  Bill  of 
Rights  made  at  length  it»  appearance^  In  fine, 
whatever  the  circumftances  may  have  been, 
they  always  had^  io:  their  efforts^  that  tneftir 
mable  adyantsge  of  knowing  with  certainty 
the  general  feat  of  the  evils  they  had  to  defend 
ibmf elves  againfij  and  each  calamity,  cadi 
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particular  eruption^  by  pointing  out  fome  weak 
place,  has  ever  gained  a  new  bulwark  to  public 
I^iberty* 

To  fay  all  in  three  words ;  the  Executive 
power  in  England  is  fornii4able,  but  then  it 
is  for  ever  the  fame  j  its  refources  are  vaft, 
but  their  nature  is  at  length  known  j  it  has 
been  made  the  indivifible  and  inalienable  at- 
tribute of  one  perfon  alone,  but  then  all  other 
perfons,  of  whatever  rank  or  degree,  become 
really  intere|ted  to  reftrajn  it  within  its  propej 
Ippunds  (^)i 

,         CHAP.      Ill, 

^  feconi  Peculiarity;, — Tbe  Drnjion  of  the  Le^if^ 

lative  Power. 

THE  fecond  peculiarity  which  England, 
as  an  undivided  State  and  a  free  State^ 
exhibits  in  it^  Conftitution,  is  the  divifion  of 
its  Legiflature,     But,  in  order  to  majce  the 

{a)  This  laft  advantage  of  tjie  greatnefs  and  indivifibi- 
lity  of  the  Executive  power,  viz.  the  obligation  it  lays 
apon  the  greateft  Men  in  the  State,  fincerely  to  unite  in  a 
common  caofe  with  the  people,  will  be  more  amply  difcuff- 
«d  hereafter,  when  a  more  particular  comparifon  between 
the  Englifli  Government  and  the  Republican  fprm,  fliall 
be  offered  to  the  Reader. 
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reader  more  fenfible  of  the  advantages  of  this 
divifion,  it  is  neceffary  to  defire  him  to  attend 
to  the  following  confiderations. 

It  is,  without  doubt,  abfolutely  neceflkiy, 
for  fecuring  the  Conftitution  of  a  Statey  to  re- 
ftrain  the  Executive  power ;  but  it  is  ftill  more 

■ 

neceffary  to  reftrain  the  Legiflative.  What 
the  former  can  only  do  by  fuccefSve  fteps  (I 
mean  fub'vert  the  laws)  and  through  a  longer 
or  fliorter  train  of  enterprizes,  the  latter  doeai' 
in  a  moment.  As  its  bare  will  can  give  beijng. 
to  the  law3 ;  .fo  its  bare  will  can  alfo  annihilate 
the;n :  and,  if  I  may  be  permitted  the  expref-. 
lion,— ^the:  Legiflative  power  can  change  thp 
Conftitution,  as  Grod  created  the  light. 

In  order  therefore  to  infure  ftability  to  the 
Conftitution  of  a  State,  it  is  indifpenfably 
neceffary  to  reftrain  the  Legiflative  authority. 
But  here  we  muft  obferve  a  difference  between 
the  Legiflative  and  Executive  powers.  The 
laffer  may  be  confined^  and  even  is  the  more 
eafily  fo,  when  undivided  :  the  Legiflative, 
on  the  contrary,  in  order  to  its  being  re- 
ftrained,  fliould  abfolutely  be  divided.  For, 
whatever  laws  it  may  make  to  reftrain  itfelf, 
they  never  can  be,  relatively  to  it,  any  thing 
more  than  fimple  refolutions  :  as  thofe  bars 
which  it  might  ered  to  ftop  its  own  naotions, 
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mJuS  then  be  within  Ity  and  reft  upon  tt^  they 
dan  be  no  bars*  In  a  word^  the  fame  kind  of 
impoffibility  is  fmuid,  to  fix  the  Legiflative 
power,  wheil  it  is  otu^  which  Archimedes  ob** 
jeded  againfi  his  moving  the  Earth  fa). 

Nor  doestfuch  adivifionof  the  Legtflatiiveonly 
render  it  poffible  for  it  to  be  reftramed,  fince 
cSaicfe  of  thofe  parts  into  which  it  is  divided^  can 
tiien  ferve  as  a  bar  to  the  motions  of  the  others  ; 
bnt  it  even  makes  it  to  be  aftually  fb  reftrainied^ 
U  lit  kas  been  divided  into  only  two  parts,  it  is 
probable  that  they  will  not  in  all  ^es  unitei 
cither  for  doing ,  or  un(hing:'^r(  it  has  been  divid** 
€d  into  three  parts,  the  chance  that  no  changed 
will  be  made,  is  thereby  greatly  increafed. 

Nay  more ;  as  a  kind  of  point  of  honour  will 
naturally  take  place  between  theiedificrent  pjarts 
of  the  Legrflature,-  they  wilt  therefore  be  led  to 
offer  to  each  other  only  fucbpropofitions  as  will 
at  Iteaft-  be  plaufible  j  and  all  very  prejudiciri 
changes  will  thus  be  prevented,  as  it  were, 
before  their  birth. 

If  the  Legiflative  and  Executive  powers 
differ  fo  greatfy  witK  regard  td  the  neceffity  of 
their  being  divided,  in  order  to  their  being  re- 
ftrained,  they  differ  no  left  with  regard  to  the 
other  confequehces  arifing"  from  fuch  divifion^ 

{a]  He  wanted  a  fpot  whereupon  to  fix  hij)  inftrum^jxts. 


I 
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The  divifion  of  the  Executive  power  necef- 
farily  introduces  adtual  oppofitionsi  even  violent 
ones,  betweep  the  different  parts  into  which 
it  has  been  divided;  and  that  part  which 
in  the  iflue  fucceed^  To  far  as  to  abforb,  and 
unite  in  itfelf,  all  the  others,  immediately 
fets  itfelf  above  the  laws.  But  thofe  oppofi- 
tions  which  take  place,  and  which  the  public 
good  requires  fliould  take  place,  between  the 
different  parts  of  the  Legiflature,  are  never 
any  thing  more  than  oppofitions  between  con-* 
trary  opinions  and  intentions ;  all  is  tranfaded 
in  the  regions  of  the  underllanding ;  and  the 
only  contention  that  arifes  is  wholly  carried  on 
with  thofe  inofFenfive  weapons,  affents  and  dif- 
fents,  is^es  and  noes* 

Befides,  when  one  of  thefe  parts  of  the  Le- 
giflature is  fo  fuccefsful  as  to  engage  the  Others 
to  adopt  its  propofition,  the  refult  is,  that  a 
law  takes  place  which  has  in  it  a  great  proba* 
bility  of  being  good,:  when  it  happens  to  be 
defeated,  and  fees  its  proportion  rejedied,  the 
word  that  can  refult  f^m  it  is,  that  a  law  i^ 
not  made  at  that  time ;  and  the  lofs  which  the 
State  fufiers  thereby,  reaches  no  farther  than 
the  temporary  fetting  afide  of  fome  more  or  left 
ufeful  fpeculation. 
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In  a  word,  the  refult  of  a  divifion  of  the 
Executive  power,  is  either  a  more  or  lefs  fpeedy 
eftablifhment  of  the  right  of  thejirongeft^  or  a 

continued  ftate  of  war  (a)  :— that  of  a  divifion 
of  the  Legiflative  power,  is  either  truth,  or 
general  tranquillity. 

The  following  maxim  will  therefore  be  ad- 
mitted. That  the  laws  of  a  State  may  be  per- 
manent, it  i-s  requifite  that  the  Legiflative 
power  Ihould  be  divided  : — that  they  may  have 
weight,  and  continue  in  force,  it  is  neceffary 
that  the  Executive  power  Ihould  be  one. 

If  the  reader  conceived  any  doubt  as  to  the 
truth  of  the  above  obfervations,  he  need  only 
call  his  eyes  on  the  hiftory  of  the  proceedings 
of  the  Englifli  Legiflature  down  to  our  times, 
to  find  a  proof  of  them.  He  would  be  fur- 
prifed  to  fee  how  little  variation  there  has 
been  in  the  political  laws  of  this  Country,  ef- 
pecially  during  the  laft  hundred  years,  though, 
it  is  moft  important  to  obferve,  the  Legif- 
lature   has   been   as  it  were   in  a  continual 

• 

{a)  Every  one  knows  the  frequent  hoftilities  that  took 
place  between  the  Roman  Senate  and  the  Tribunes.  In 
Sweden  there  have  been  continual  contentions  between 
the  King  and  the  Senate,  in  which  they  have  over-. 
powered  each  other  by  turns.  And  in  England,  whea 
the  Executive  power  became  double,  by  the  King  al- 
lowing the  Parliament  to  have  a  perpetual  and  *  indepen- 
dent exigence,  a  civil  war  almoft  immediately  followed. 
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ftate  of  adion,  and,  no  difpaffionate  Man 
will  deny,  has  generally  promoted  the  public 
good.  Nay,  if  we  except  the  A&.  pafled  under 
William  III.  by  which  it  had  been  enadled 
that  Parliaments  ihould  fit  no  longer  than  three 
years^  and  which  was  repealed  by  a  fubfequent 
Aft,  under  George  I.  which  allowed  them  to 
fit  for  feven  years,  we  fliall  not  find  that  any 
law,  which  may  really  be  called  Conftitutional, 
and  which  has  been  enafted  fince  the  Reflora- 
ration,  has  been  changed  afterwards. 

Now,  if  we  compare  this  fteadinefs  of  the 
Englifli  Government  with  the  continual  fub- 
verfions  of  the  Conftitutional  laws  of  fome  an- 
cient Republics,  with  the  imprudence  of  fome 
of  the  laws  paffed  in  their  affemblies  (tf),  and 
with  the  ftill  greater  inconfideratenefs  with 
which  they  fometimes  repealed  the  moft  fa- 
lutary  regulations,  as  it  were  the  day  after 
they  had  been  enafted, — if  we  call  to  mind 
the  extraordinary  means  to  which  the  Legif- 
lature  of  thofe  Republics,  at  times  fenfible 
how  its  very  power  was  prejudicial  to  itfelf  and 
to  the  State,  was  obliged  to  have  recourfe,  in 

{a)  The  Athenians,  among  other  laws,  had  enabled 
one  to  forbid  applying  a  certain  part  of  the  public  re- 
venues to  any  other  ufe  than  the  expences  of  th« 
Theatres  and  public  Shews. 
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mdtT,  if  poi&ble^  to  tie  its  own  hands  (a)f 
we  ihall  remain  convinced  of  the  great  advan-* 
tages  which  attend  the  conftitution  of  the 
Englifli  Lcgiflature  (bj* 

Nor  is  this  divifion  of  the  Englifli  Lcgifla- 
ture accompanied  (which  is  indeed  a  very  for- 
tunate circumftance^  by  any  adual  divifion  of 
the  Nation :  each  conftituent  part  of  it  pof- 
feffes  ftrength  fufficient  to  infure  refpedt  to  its 
refolutions^  yet  no  real  divifion  has  been  made 
of  the  forces  of  the  State.  Only,  a  greater 
^  proportional  ihare  of  all  thoie  diilin&ions 
which  arc  calculated  to  gain  the  reverence  of 
the  People,  has  been  allotted  to  thofe  parts  of 
the  Legiflature  which  could  not  poffefs  their 

{a)  In  fome  ancient  Republics,  when  the  Legiilatare 
wilhed  to  render  a  certain  law  permanent^  and  at  the 
fame  time  miilrufted  their  own  future  wifdom^  they  added 
ft  daufe  to  it,  which  made  it  death  to  propofe  the  revo- 
cation of  it.  Thofe  who  afterwards  dionght  foch  revo- 
cation neceflary  to  the  public  welfare,  relying  on  the 
mercy  of  the  People,  appeared  ia  the  public  AiTembly 
with  a  halter  about  their  necks. 

(i)  We  fhall  perhaps  have  occafion  to  obferve,  here- 
after,  that  the  true  caufe  of  the  equability  of  the  operations 
of  the  Engliih  Legiflature,  is  the  oppofition  that  happily 
.  tekes  places  between  the  different  views  and  intwefts  of 
the  feveral  bodies  that  compofe  it :  a  confideradon  this, 
without  which  all  political  inquiries  are  no  more  than 
airy  fpeculations,  and  is  the  only  one  that  can  lead  to 
nfefal  praftical  conclufions. 
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confidence,  in  fo  high  a  degree  as  the  others  5 
arid  the  inequalities  in  point  of  real  ftrength  be- 
tween .thetoi  have  been  made  up  by  the  magic 
of  dignity. 

-  Thus,,  the  king,  who .  alone  forms  one  part 
of  the  Legislature,  has  on  his  fide  the  ma- 
jefly  •  of  the  kingly  title  :  the  two  Houfes 
are,*  in  appearance,  no  more  than  Councils 
entirely  dependent  on  him ;  they  are  bound  to 
follow  his  perfon ;  they  only  meet,  as.  it  feems, 
to  adyife.  him ;  and  never  addrefs  him  but  in 
the  moft.fplernn  and  refpedtful  manner. 

•  As  J  the  Nobles,  who  form  the  fecond  or- 
der of  the  Legiflature,  bear,  in  point  both  of 
r?al  weight  and  numbers,  no  proportion  to  the 
body  of  the  People  (a)^  they  have  received 

r  ♦  ■       . 

r  •  I 

{a).  It  is  for  want  of  having  daly  confidered  this  fub« 
\t£iy  that  Mr.  Roufleaa  exclaims^  fopiewhere^  againft 
thofe  who;  when  they  fpeak  o£  General  Eflates  of  France, 
^  dare  ^o  call  the  people,  the  ti^ird  Bftate/*  At  Rome, 
where  all  the  order  we  mention  was  inverted, — where 
the  fajies  Vfttt  laid  down  at,  the  feet  of  the  People,-^--^ 
and  where  the  Tribunes,  whofe  function,  like  that  of 
the  King  of  England,  was  to  oppofe  the  eftabliihment 
of  new  laws,  were  only  a  fubordinate  kind  of  Ma- 
giilracy,  many  diforders  followed.  In  Sweden,  and  in 
Scotland  (before  the  union),  faults  of  another  kind  pre- 
vailed :  in  the  former  kingdom,  for  inftance,  an  over* 
grown  body  of  two  thoufand  Nobles  frequently  over-ruled 
both  King  and  People. 
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as  a  Cdmpenfation^  the  adrantage  of  petfohal 
honours^  and  of  an  hereditary  title. 

Beiides^  the  eftabliflied  cerem6niftl  gives  to 
their  Aflcmbly  a  great  pre-eminence- over  that 
of  the  Reprefentatives  erf  the  People,  They 
ate  the  upper  Houfe,  and  the  others  are  the 
hwtr  Houfe.  They  are  in  a  more  f^ial  man- 
ner coniidered  as  the  King's  Council^  and  it  is 
in  the  place  where  they  ali^ble  that  his 
Throne  is  placed* 

When  the  King  comes  to  the  Parliament, 
the  Commons  are  fent  for>  and  make  their  ap-> 
pearance  at  the  bar  of  the  Houfe  of  Lords. 
It  is  moreover  before  the  Lords^  as  before 
their  Judges,  that  the  Commons  bring  thw 
impeachments.  When,  after  paffing  a  bill 
in  their  own  Houfe,  they  fend  it  to  the  Lords 
to  defire  their  concurrence,  they  always  order 
a  number  of  their  own  Members  to  accompany 
it  (a J;  whereas  the  Lords  fend  down  their 
bills  to  them,  only  by  fome  of  the  Affiilants 
of  their  Houfe  fb).    When  the  nature  of  the 

{a)  The  Speaker  of  the  Houfe  of  Lords  maft  eome 
down  from  his  woolpack  to  receive  the  bills  which  the 
Members  of  the  Commons  bring  to  their  Hoofe. 

(h)  The  twelve  Judges  and  the  Mafters  in  Chancery. 
There  is  alfo  a  ceremonial  eftabliflied  wiA  reg^ard  to  the 
manner,  and  marks  of  refpeft,  with  which  thole  two  of 
them^  who  are  fent  with  a  bill  to  the  CemmoBs,  are  tm 
deliver  it*       . 
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*Iteratiof)s  which  one  of  the  two  Houfes  de** 
fire$  to  make  in  a  bill  fent  to  it  by  the  other, 
renders  a  conference  between  them  neceflary^ 
the  Deputies  of  the  Commons  to  the  Com- 
mittee which  is  then  formed  of  Members 
of  both  Houfes,  are  to  remain  uncovered. 
Laiftly,  thofe  bills  which  (in  whichever  of  the 
two  Houfes  they  have  originated)  have  been 
agreed  to  by  both,  muft  be  depofited  in  the 
Houfe  of  Lords,  there  to  remain  till  the  Royal 
plealure  is  iigniiied. 

Befides,  the  Lords  are  Members  of  the 
Legfflatureby  virtueof  a  tight  inherent  in  their 
pctfons,  and  they  are  foppofed  to  fit  in  Parlia- 
fnent  on  their  own  account,  and  for  the  fup- 
port  of  their  own  interefts.  In  confequence 
of  thw  they  have  the  privilege  of  giving  their 
totes  by  proxies  fa) ;  and,  when  any  of  them 
dUFent  frorti  the  refohitions  of  their  Houfe,  they 
toay  enter  a  protcft  againft  them,  containing 
the  feafbns  of  their  particular  opinion.  In  a 
word,  as  this  part  of  the  Legiilature  is  deitined 
frequently  to  balance  the  power  of  the  People, 
what  it  could  not  receive  in  real  ftrength, 
it  has  received  in  outward  fplendor  and  great- 

(a)  The  Commons  have  not  that  privilege^  becaufe 
they  are  themfelves  froxi$s  for  the  People.-— See  Coke*t 
Inft.  iv.  p.  41. 
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nefs ;  fo  that^  when  it  cannot  refift  l^y  iti 
weight,  it  overawes  by  its  apparent  magni- 
tude. 

In  fine,   as  thefc  various  prerogatives  by 
which  the  component  parts  of  the  Legiflature 
are  thus  made  to  balance  each  other^  are  all 
intimately  connefted  with  the  fortune  of  State, 
and  flourilh  and  decay  according  to  the  viciffi- 
tudes  of  public  profperity  or  adverfity,  it  thence 
follows,  that,  though  differences  of  opinions  may 
at  fome  times  take  place  between  thofe  parts, 
there  can  fcarcely  arife  any,  when  the  general 
welfare  is  really  in  queftion.     And  when,  to 
refolve  the  doubts  that  may  arife  in  political 
fpeculations  of  this  kind,,  we  caft  our  eyes  on 
the  debates  of  the  two  Houfes  for  a  long  fuc- 
ceflion  of  years,  and .  fee  the  nature  of  the 
laws  which  have  been  propofed,  of  thofe  which 
have  paffed,  and  of  thofe  which  have   been 
rejefted,  as  well  as  of  the  arguments  that  have 
been  urged  on  both  fides,  we  fliall  remain  con- 
vinced of  the  goodnefs  of  the  principles  on 
which  the  Englilh  Legifiature  is  formed. 
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C  H  A  P.    IV. 

A  third  Advantage  peculiar  to  the  Engliflj  Govern- 
ment.  *  The  Bujinefs  of  propqfing  Lazvs,  lodged 
in  the  Hands  of  the  People. 

A  .Third  circumftance  which  I  propofe 
to  fliow  to  be  peculiar  to  the  Englifh 
Government,  is  the  manner  in  which  the 
r^fpediive  offices  of  the  three  component  parts 
of  the  Legiflature  have  been  divided,  and  al- 
lotted to  each  of  them. 

If  the  Reader  will  be  pleafed  to  obferve,  he 
will  find  that  in  moft  of  the  ancient  free  States, 
the  Ihare  of  the  People  in  the  bufinefs  of  Lc- 
giflation,  was  to  'approve,  or  rejedt,  the  pro- 
pofitions  which  were  made  to  them,  and  to  give 
the  final  fanftion  to  the  laws.  The  function 
of  thofe  Perfons,  or  in  general  thofe  Bodies, 
who  were  intrijfted  with  the  Executive  power, 
was  to  prepare  and  frame  the  Laws,  and  then 
to  propofe  them  to  the  People  :  and  in  a  word, 
they  poffeffed  that  branch  of  the  JLpgillative 
power  which  may  be  called  the  ' initiative,,  that 
is,  the  prerogative  of  putting  that  power  iix 
aftion  (a.J 

{a)  This  power  of  previoafly  confidering  and  approv- 
ing (ach  laws  as  were  afterwards  to  be  propounded  to 

0.3 
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This  intttativey  or  cxclufivc  right  of  pro- 
pofing,  in  Legiflativc  aflcmblics,  attributed  to 
the  Magiftrates,  is  indeed  very  ufeful,  and  per- 
haps even  neceffary,  in  States  of  a  republican 
form,  for  giving  a  permanence  to  the  laws,  as 
well  as  for  preventing  the  diforders  and  ftrug- 
gles  for  power  which  have  been  mentioned  be- 
fore ;  but  upon  examination  we  ftiall  find  that 
this  expedient  is  attended  with  inconveniences 
of  little  lefs  magnitude  than  the  evils  it  is 
ineant  to  remedy. 

the  People,  wu»  in  di9  firft  timei  of  tke  Romui  Re« 
public^  conftAotly  exercifed  by  the  Seaate :  laws  were 
2Ziade»  PopuU  jufuy  ix  auBoritaU  Senatus,  Even  in  cafes 
of  eledions,  the  previoos  approbation  and  autforitas  of 
the  Seoacc,  with  regard  to  diofe  perfpnt  who  were  of« 
fered  to  the  fuffragei  of  the  People,  was  required.  Turn 
imm  nan  gertb^  is  mapfiratnm  jm  ciperat^  J$  PiUres  auc 
tores nongrant  faSi,      Cic.  pro  Plancio,  3. 

At  Venice  the  Senate  alfo  exercifes  powers  of  the  fame 
kind,  with  regard  to  the  Grand  Counal  or  Aflembly  of 
the  Nobles.  In  the  Canton  of  Beni»  all  propofitions  maft 
be  difcufled  in  the  t-ittU  Council^  which  is  compofed  of 
twenty^feven  Members,  before  they  are  laid  before  the 
Council  of  the  Two  hundred,  in  whom  refides  the  fOf 
vereignty  of  the  whole  Canton.  And  in  Geneva,  the  law 
if,  **  that  nothbg  fhall  be  treated  in  the  General  Qnuiil^ 
*'  or  Ailembly  of  the  Citizens,  which  has  not  been  pre* 
**  vioufly  treated  and  approved  in  the  Council  of  the 
''  T'wo  hundred i  and  that  nothing  ihall  be  treated  in  the 
<^  ^W0  hundred,  which  has  not  been  previoufly  treate4 
*J  and  approved  in  the  Council  of  the  Twenty-five. 
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Tbefe  M^i^r^tes^  or  Bodies^  at  firft  indeed 
apply  frequently  to  the  Legiflature  for  a  grant 
of  fuch  branches  of  power  as  they  dare  not  of 
themfelves  afTume,  or  for  the  removal  of  fuch 
obftacles  to  their  growing  authority  as  they 
do  not  yet  think  it  fafe  for  them  peremptorily 
to  fet  aiide.  But  when  their  authority  has  at 
length  gained  a  fufficient  degree  of  extent  and 
liability^  as  farther  manifeflations  of  the  will 
of  the  Legiflature  could  then  only  create  ob- . 
ftruftions  to  the  exercife  of  their  power,  they 
begin  to  confider  the  Legiflature  as  an  enemy 
whom  they  muft  take  great  care  never  to  roufe. 
They  confequently  convene  the  AlTembly 
lof  the  People  as  feldom  as  they  can.  When 
tbcy  do  it,  they  carefully  avoid  propofing 
jiny  thing  favourable  to  public  liberty.  Sooh 
they  even  entirely  ceafe  to  convene  the  Aflfem- 
bly  at  all ;  and  the  People,  after  thus  lofing 
the  power  of  legally  aflerting  their  rights,  arc 
cxpofed  to  that  which  is  the  higheft  degree  of 
jpolitical  ruin,  the  lofs  of  even  the  remem* 
brance  of  them ;  unlefs  fome  indireft  means 
are  found,  by  which  they  may  from  time  to 
time  give  life  to  their  dormant  privileges; 
means  which  may  be  found,  and  fucceed 
pretty  well  in  fmall  States,  where  provifions 
(an  more  eafijy  b^  made  to  anfwer  their  in* 

^4 


232    THE   CONSTITUTION 

tended  ends,  but  in  States  of  confiderabld  ex- 
tent, have  always  been  found,  in  the  event, 
to  give  rift  to  diforders  of  the  fame  kind  with 
thofe  which  were  at  firft  intended  to  be  pre- 
vented. 

But  as  the  capital  principle  of  the  Englifh 
Conftitution  totally  diiFers  from  that  which 
forms  the  bafis  of  Republican  Governments, 
fo  is  it  capable  of  procuring  to  the  People 
advantages  that  are  found  to  be  unattain- 
able in  the  latter,  It  is  the  People  in  Eng- 
land, or  at  lead  thofe  who  reprefcnt  them, 
who  poffefs  the  initiative  in  Legiflation,  that 
is  to  fay,  who  perform  the  office  of  framing 
laws,  and  propofing  them.  And  among  the 
many  circumftances  in  the  Englilh  Govern- 
ment, which  would  appear  entirely  new  to  the 
Politicians  of  antiquity,  that  of  feeing  the 
perfon  intrufted  with  the  Executive  power  bear 
that  Ihare  in  Legiflation  which  they  looked  up- 
on as  being  neeeflarily  the  lot  of  the  People^ 
apd  the  People  that  which  they  tl^ought  the 
indifpenfable  office  of  its  Magifl:rates,would  not 
certainly  be  the  leaft  occafion  of  their  furprize. 

I  forefee  that  it  will  be  objedted,  that,  as 
the  King  of  England  has  the  power  of  dif- 
folving,  and  even  of  not  calling  Parliaments, 
he  is  hereby  polTefl^ed  of  a  prerogative  which 
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in  faft  is  the  fame  with  that  which  I  have  juft 
now  reprefented  as  being  fo  dangerous. 

To  this  I  anfwer,  that  all  circumftances 
ought  to  be  combined  together.  Doubtlefs,  if 
the  Crown  had  been  under  no  kind  of  depen- 
dence whatever  on  the  people,  it  would  long 
lince  have  freed  itfelf  from  the  obligation  of 
calling  their  Reprefentatives  together ;  and  the 
Britiih  Parliament,  like  the  National  Aflem- 
blies  of  feveral  other  Kingdoms,  would  moft 
likely  have  no  exiftence  now,  except  in  Hiftory. 

But,  as  we  have  above  feen,  the  neceffities 
of  the  State,  and  the  wants  of  the  Sovereign 
himfelf,  put  him  under  a  neceffity  of  having 
frequently  recourfe  to  his  Parliament ;  and  then 
the  difference  may  be  feen  between  the  prero- 
gative of  not  calling  an  AjQTcmbly,  when  power- 
ful caufes  neverthelefs  render  fuch  a  meafure 
neceflary,  and  the  exclufive  right,  when  an  Af- 
fembly  is  convened,  oi propofmg  laws  to  it. 

In  the  latter  cafe,  though  a  Prince,  let  us 
even  fuppofe,  in  order  to  fave  appearances, 
might  condefcend  to  mention  any  thing  bcT 
fides  his  own  wants,  it  would  be  at  moft  to 
propofe  the  giving  up  of  fome  branch  of  his 
prerogative  upon  which  he  fet  no  value,  or  to 
reform  fuch  abufes  as  his  inclination  does  not 
Jead  him  to  imitate  j  but  he  would  be  very 
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careful  not  to  touch  any  points  which  might 
materially  aiFcd:  his  authority. 

Befides^  as  all  his  concei&ons  would  be 
made^  or  appear  to  be  made,  of  his  owa  mo* 
tion,  and  would  in  fome  meafure  feem  to  fpiing 
from  the  activity  of  his  zeal  for  the  public  wel* 
fare,  all  that  he  might  offer,  though  in  faft 
ever  fo  inconfiderable,  would  be  reprefented 
by  him  as  grants  of  the  moll  important  na« 
ture,  and  for  which  he  cxpe<5ts  the  higheft  gra^ 
tidude*  Laftly,  it  would  alfo  be  his  province 
to  make  reftrifitions  and  exceptions  to  laws 
thus  propofcd  by  himfelf  j  he  would  alfo  be 
the  perfon  who  were  to  chufe  the  words  to  ex* 
prefs  them,  and  it  would  not  be  reafonable  to 
cxpedt  that  he  would  give  himfelf  any  great 
trouble  to  avoid  all  ambiguity  {a)f 

(a)  In  the  beginning  of  the  exiilence  of  the  Houfe  of 
Commons,  bills  were  prefented  to  the  King  onder  the 
form  of  Petitions.  Thofe  to  which  the  King  afiented, 
were  regiftered  among  the  rolls  of  Parliament,  with  hit 
anfwer  to  them ;  and  at  the  end  of  each  Parliament,  the 
Judges  formed  them  into  Statutes.  Several  abufes  hav- 
ing crept  into  that  method  of  proceeding,  it  was  or- 
dained that  the  Judges  ihouTd  in  future  make  die  Sta* 
tate  before  the  end  of  tvtry  Seffion.  La(Uy,  as  evea 
chat  became,  in  procefs  of  time,  inf^ficient,  the  prefent 
method  of  framing  bills  was  eftablifhed;  that  is  to  fay, 
both  houfes  now  frame  the  Statutes  in  the  very  form 
and  words  in  which  they  are  to  ftand  when  they  h^v^ 
received  the  Royal  aflent. 
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But  the  Parliament  of  England  is  not,  as 
as  we  faid  before,  bound  down  to  wait  paffively 
and  in  filence  for  fuch  laws  as  the  Executive 
power  niay  condefcend  to  propofe  to  them. 
At  the  opening  of  every  Seffion,  they  of  them- 
felves  take  into  their  hands  the  great  book  of 
the  State ;  they  open  all  the  pages,  and  ex- 

amiae  every  article. 

When  they  have  difcovered  abufes,  they 
proceed  to  enquire  into  their  caufes : — when 
thefe  abufes  arife  from  an  open  difregard 
of  the  laws,  they  endeavour  to  ftrengthea 
them ;  when  they  proceed  from  their  infuffi- 
ciency,  they  remedy  the  evil  by  additional  pro- 
vifions  («). 

(«)  No  popalar  Aflembly  ever  enjoyed  the  privilege 
0/  i!arcing»  canvaffing,  and  propofing  new  matter,  to 
fach  a  degree  as  the  Eaglsfb  Commons.  In  France* 
when  their  General  Eftaies  were  allowed  to  &t,  their 
Timonprances  were  little  regarded,  and  the  particular 
Eftates  of  the  Provinces  dare  now*  hardly  prefent  any. 
In  Sweden,  the  Power  of  propofing  new  fubjefla  was 
lodged  in  an  AfTembly  called  the  Secret  Committee^  com* 
pofed  of  Nobles,  and  a  few  of  the  Clergy  j  and  is  now 
poflefied  by  the  King.  In  Scotland,  until  the  Unions 
all  proportions  to  be  laid  before  the  Parliament,  were  to  be 
framed  by  the  perfons  called  the  Lards  of  the  Artichs. 
In  regards  to  Ireland,  all  bills  muft  be  prepared  by 
the  King  in  his  Privy  Council,  and  are  to  be  laid  before 
the  Parliament  by  the  Lord  Lieutenant,  for  their  af- 
fent  or  diflent :  only,  they  are  allowed  to  difcufs,  among 
tbem,   what  they  call  Eectds  of  a  bill,  which  the  Lord 
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Nor  do  they  proceed  with  lefs  regularity 
and  freedom,  in  regard  to  that  important  ob- 
jed:,  fubfidies.  They  are  to  be  the  fole  Judges 
of  the  quantity  of  them,  as  well  as  of  the  ways 
and  means  of  railing  them;  and  they  need 
not  come  to  any  refolution  with  regard  to  them, 
till  they  fee  the  fafety  of  the  Subjeft  com- 
pletely provided  for.  In  a  word,  the  making 
of  laws,  is  not,  in  fuch  an  arrangement  of 
things,  a  gratuitous  contradt,  in  which  the 
People  are  to  take  juft  what  is  given  them, 
and  as  it  is  given  them  ; — it  is  a  contradt  in 
which  they  buy  and  pay,  and  in  which  they 
themfelves  fettle  the  different  conditions,  and 
furnifh  the  words  to  exprefs  them. 

The  Englilh  Parliament  have  given  a  ftill 
greater  extent  to  their  advantages  on  fo  im- 
portant a  fubjed.  They  have  not  only  fe- 
cured  to  themfelves  a  right  of  propofing  laws 
and  remedies,  but  they  have  alfo  prevailed 

Lieutenant  is  deiired  afterwards  to  tranfmit  to  the  King, 
who  felefts  out  of  them  what  claufes  he  thinks  proper^ 
or  fets  the  whole  afide ;  and  is  not  expeded  to  give  at 
any  time,  any  precife  anfwer  to  them.  And  in  repub- 
lican Governments,  Magiftrates  are  never  at  left  till 
they  have  entirely  fecured  to  themfelves  the  important 
privilege  oi  propoJing\  nor  does  this  follow  merely  from 
their  ambition  ;  it  is  alfo  the  confequence  of  the  iitaatloxi 
they  are  in^  from  the  principles  of  that  mode  of  Govern* 
ment. 
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on  the  Executive  power  to  renounce  all  claim 
to  do  the  fame.     It  is  even  a  conftant  rule 
that  neither  the  King,  nor  his  Privy  Council, 
can  make  any  amendments  to  the  bills  pre- 
ferred by  the  two  Houfes;  but  the  King  is 
merely  .to  accept  or  rejeft  them  ;  a  proviiion 
this,  which, :  if  we  pay  a  little  attention  to  the 
fubjed:.  We  fhall  find  to  have  been  alfo  ne- 
ceffary  for  completely  fecuring  the  freedom  and 
regularity  pf the  parliamentary  deHberations(^7)^ 
I  indeed  tonfefs  that  it  feems  very  natural, 
in  the  modelling  of  a  State,  to  intruft  this 
very   important   office  of   framing   laws,    to 
thofe  perfons  who  may  be  fuppofed  to  have* 

{a)  The  King  indeed  at  times  fends  melTages  to  either 
Hoafe ;  and  nobody,  I  think,  can  wifh  that  no  means  of 
intercomfe  ihould   exift   between    him   and  his  Parlia- 
ment,    fiat  thefe  meifages  are  always  exprefled  in  very 
general  words  ;  they  are  only  made  to  deiire  the  Houfe 
to    take   certain    fubje£ls   into   their   confideration  ;   no 
particular  articles  or   claufes  are  exprefTed  ;   the  Com' 
mons  are  not  to  declarei  at  any  fettled   time,   any  fo- 
lemn  acceptation  or  rejedUon   of  the  proportion  made 
by    the   King;   and,   in   fhort,    the  Houfe  follows  the 
fame  mode  of  proceeding,  with  refpedl  to  fuch  meflages, 
as   they  ufaally  do   in  regard  to  petitions  prcfented  by* 
{>rivace  individuals.      Some    member    makes   a    motion 
upon  the  fubjeft  expreiTed  in  the  King's  mefTage ;  a  bilf 
is   framed  in  the  ufual  way;   it  may  be  dropt  at  every, 
ftage  of  it;   and  it  is 'never  the  propofal  of  the  Crown, 
but  the  motions  of  Tome  of  their  own  Members,  which' 
the  Honfe  difcufs^  and  finally  accept  or  rcjed. 
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before  acquired  experience  and  wifdom,  in  the 
management  4)f  public   affairs*      But   events 
have  unfortunately  demonilrated^  that  public 
employments  and  power  improve  the  under- 
fianding  of  Men  in  a  lefs  degree  than  they 
pervert  their  views;  and  it  has  been  found 
in  the  iflue,  that  the  effe£t  of  a  regulation 
which^  at  firft  fight>  feems  fo  perfecftly  con*< 
ibnant  with  prudence,  is  to  confine  the  People 
to  a  mere  pafBve  and  defenfive  fkare  in  Legif-* 
lation,  and  to  deliver  them  up  to  the   con« 
tiniial  enterprizes  of  thote  who,  at  the  fame 
time  that  they  are  under  the  greateft  tempta- 
tions to  deceive  them,  poffeis  the  moft  power** 
ful  means  of  effefting  it. 

If  we  caft  our  eyes  on  the  Hiftory  of  the 
ancient  Governments,  in  thofe  times  when 
the  perfons  entrufted  with  the  Executive  pow- 
er were  ftill  in  a  ftate  of  dependence  on  the  Le- 
giflature,  and  confequently  frequently  obliged 
to  have  recourfe  to  it,  we  ihall  fee  aknc^  con- 
tinual inftances  of  feliiih  and  infidious  laws 
propofed  by  them  to  the  Affemblies  of  the 
people. 

And  thofe  Men  in  whofe  wifdom  the  krw 
had  at  firft  placed  fo  much  confidence,  be- 
came, in  the  iffue,  fo  loft  to  all  fenfe  of 
ihame  and  duty,  that  when  arguments  were 
found  to  be  no  longer  fufiicient,   they  had 
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fccourfe  t6  force;  the  legiflative  Affemblies 
became  fo  many  fields  of  battle^  and  their 
power,  a  real  calamity. 

I  know  very  well,  however,  that  there  arc 
other  important  circumftances  befides  thofe 
I  have  juft  mentioned,  which  would  prevent 
diforders  of  this  kind,  from  taking  place  in 
England  {a).  But,  on  the  other  hand,  let  us 
call  to  mind  that  the  perfon  who,  in  England, 
is  invefted  with  the  Executive  authority, 
unites  in  himfelf  the  whole  public  power  and 
majefty.  Let  us  reprefent  to  ourfelves  the 
great  and  fole  Magiftrate  of  the  Nation,  preff- 
ing  the  acceptance  of  thofe  laws  which  he 
had  propofed,  with  a  vehemence  fuited  to  the 
ufual  importance  of  his  defigns,  with  the 
warmth  of  Monarchical  pride,  which  muft 
meet  with  no  refufal,  and  exerting  for  that 
purpofe  all  his  immenfe  refources. 

It  was  therefore  a  matter  of  indifpen  fable 
neceffity,  that  things  Ihould  be  fettled  in  Eng- 
land in  the  manner  they  are.  As  the 
moving  fprings  of  the  Executive  power  are, 
in  the  hands  of  the  King  a  kind  of  facrcd 

r 
f 

{a)  'I  pardcukrly  mean  here,  the  circumftance  of  ihm 
People  luving  entirely  delegated  their  power  to  Aeir  Re- 
prefentativC8 :  the  confeqttences  of  which  Ittftituti«m  will 
be  dHcoffed  hi  the  next  Chapter. 
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dcpofttumy  fo  are .  thofe  of  the  Legiflative 
power,  in  the  hands  of  the  two  Houfes. 
The  King  muft  abftain  from  touting  them, 
in  the  fame  manner  as  all  the  fubjeds  of  the 
kingdom  are  bound  to  fubmit  to  his  pre- 
rogatives. When  he  fits,  in  Parliament, 
he  has  left,  we  may  fay,  his  executive 
power  without  doors,  and  can  only  aiTent, 
or  diffent.  If  the  Crown  had  been  allowed 
to  take  an  ad:ive  part  in  .  the  bufinefs  of 
making  laws,  it  would  foon  have  rendered 
ufelefs  the  other  branches  of  the  Legiflature. 


C  H  A  P.    V. 

In  which  an  Inquiry  is  made^  whether  it  would  be 
an  Advantage  to  public  Liberty,  that  the  Laws 
Jbould  be  enabled  by  the  Votes  of  the  People  at 
large. 

BUT  it  will  be  faid,  whatever  may  be 
the  wifdom  of  the  Englilh  Laws,  how 
great  foever  their  precautions  may  be  with 
regard  to  the  fafety  of  the  individual,  the 
People,  as  they  do  not  themfelves  exprefsly  enafl: 
them,  cannot  be  looked  upon  as  a  free  People. 
The  Author  of  the  Social  Contract  carries  this  opi- 
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nion  even  farther ;  he  fays,  that,  "  though 
*^  the  people  of  England  think  they  are  free, 
**  they  are  n^ch  miftaken ;  they  are  fo  only 
**  during  the  ele&ion  of  Members  for  Par- 
'*  liament :  as  foon  as  thefe  are  elected,  the 
^*  People  are  flaves— they  are  nothing  (a).** 

Before  I  anfwer  this  objeftion,  I  fliall  ob- 
ferve  that  the  word  Liberty  is  one  of  thofc 
>vhich  have  been  moft  tnifunderftood  or  mif- 
applied. 

Thus,  at  Rome,  where  that  clafs  of  Citi- 
zens who  were  really  Matters  of  the  State, 
were  fenfible  that  a  lawful  regular  authority, 

once  trufled  to  a  fingle  Ruler,  would  put  an 
end  to  their  tyranny,  they  taught  the  People 
to  believe,  that,  provided  thofe  who  exercifed 
a  military  power  over  them,  and  overwhelmed 
them  with  infults,  went  by  the  names  of 
ConfukSy  DiSiatores,  Patriciiy  Nobiks^  in  a 
word,  by  any  other  appellation  than  that 
horrid  one  of  Rex^  they  were  free,  and  that 
fuch  a  valuable  fituation  muft  be  preferved 
at  the  price  of  every  calamity. 

In  the  fame  manner,  certain  Writers  of 
the  prefent  age,  milled  by  their  inconfiderate 
admiration  of  the  Governments    of  ancient 

(«)   See  M.  Rottfleaa's  Social  Contra£t,  chap.  xv. 
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times,  and  perhaps  alfa  by  a  defire  of  prefent* 
ing  lively  contrafts  to  what  they  call  the  de- 
generate manners  of  our  modern  times,  have 
cried. up  the  governments  of  Sparta  and  Rom^^ 
as  the  only  ones  fit  for  us  to  imitate.  In 
their  opinions,  the  only  proper  employment 
of  a  free  Citizen  is,  fo  be  either  incejfantly  af- 
fembled  in  the  forum ^  or  preparing  for  war. — Be* 
ing  valiant^  inured  to  hard/hips,  inflamed  with  an 
ardent  love  of  one^s  Country y  which,  is,  after  all, 
nothing  more  than  an  ardent  defire  of  injur- 
bg  all  Mankind  for  the  fake  of  that  Society 
•  of  which  we  are  Members — and  with  an  ardent 
love  of  ghry^  which  is.likewife  nothing  more 
than  an  ardent  defire  of  committing  {laugh- 
ter, in  order  to  make  afterwards  a  boaft  of  it, 
have  appeared  to  thefe  Writers  to  be  the  only 
focial  qualifications  worthy  of  our  efteem,  and ' 
of  the  encouragement  of  law-givers  (a).  And 
while,  in  order  to  fupport  fuch  opinions,  they 
have  ufed  a  profufion  of  exaggerated  expref- 
fions  without  any  diftind:  meaning,  and  perpe«» 
tually  repeated,  though  without  defining  them, 
the   words  daflardlinefs^  corruption,  greatn&fs  of 

{a)  I  have  ufed  all  the  alove  expref&ons  in  the  fame 
fenfe  id  which  they  were  ofed  in  the  ancient  Common- 
wealthsy  and  ftill  are  by  moil  of  the  Writers  who  ddaibe 
their  Governments. 
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fouiy  aiid  virtue^  they  have  never  ortce  thotight 
of  tilling  us  the  only  thing  that  was  worth  out 
•knowing,  which  is^  whether  men  were  happy 
under  thofe  Governments  which  they  fo  much 
cithorted  U4  to  imitate. 

Nor^  while  they  thus  mifapprehended  the 
only  rational  defign  6f  civil  Societies,  have 
they  better  under ftobd  the  true  end  of  the  parti* 
cular  ihftiftitiohs  by  which  they  were  to  be  re- 
gulated. They  Were  fatisfied  when  they  faw 
the  few  who  really  governed  every  thing  in 
the  St^te,  at  times  perform  the  illiifory  ^^re* 
moriy  of  affembling  the  body  of  the  People, 
that  they  might  appear  to  confult  them  :  and 
the  mere  giving  of  votes,  under  any  difadvan* 
tage  in  the  manner  of  giving  them,  and 
liow  much  foever  the  law  might  afterwards 
be  neglected  t&at  was  thu$  pretended  to  have 
been  m^de  in  common,  has  appeared  m  them 
to  be  Liberty* 

But  thofe  Writers  are  in  the  right  i  a 
Man  who  contributes  by  his  vote  to  thd 
palling  of  a  law,  has  himfelf  made  the  law  i 
in  obeying  it,  he  obeys  himfelf, —he  there* 
fore  is  free.  A  play  on  words,  and  no- 
thing more.  The  individual  who  has  voted 
in   a  popular  legislative  Affembly,   has  not 
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made  the  law  that  has  pafTed  in  it;  lie  has 
only  contributed,  or  feemed  to  contribute,  to- 
wards enafting  it,  for  his  thoufandth,  or  even 
ten  thoufandth  fhare :  he  has  had  no  oppor- 
tunity of  making  his  pbjedions  to  the  pro- 
pofed  law,  or  of  canvaffing  it,  or  of  propof- 
ing  reilridHons  to  it,  and  he  has  only  been 
allowed  to  exprefs  his  aflent,  or  diflent.  When 
a  law  is  pafled  agreeably  to  his  vote^  it  is 
not  as  a  confequence  of  this  his  vote  that 
his  will  happens  to  take  place ;  it  is  becaufe 
a  number  of  other  Men  have  accidentally 
thrown  themfelves  on  the  fame  fide  with 
him : — when  a  law  contrary  to  his  intentions 
is  enaAed,  he  mufl  neverthelefs  fubmit  to 
it* 

This  is   not  all ;   for  though  we    ihould 
fuppofe  that  to  give  a  vote  is  the  eflential 
conftituent  of  liberty,  yet,  fuch  liberty  could 
only  be  faid  to  laft  for  a  fingle  moment,  after 
which  it  becomes  neceffary  to  truft  entirely 
to  the  difcretion  of  other  perfons,  that  is,  ac- 
cording to  this  dodlrine,  to  be  no  longer  free. 
It  becomes  neceffary,  for  inftance,  for  the  Ci- 
tizen who  has  given  his  vote,  to  rely  on  the 
honefty  of  thofe  who  coUeft  the  fuffrages  ; 
and  more  than  once  have  falfe  declarations  been 
made  of  them. 
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The  Citizen  muft  alfo  truft  to  other  per- 
ions  for  the  execution  of  thofe  things  which 
have  been  refolved  upon  in  common :  and 
when  the  aflembly  fhall  have  feparated,  and 
he  Ihall  find  himfelf  alone,  in  the  prefence 
of  the  Men  who  are  invefted  with  the  public 
power,  of  the  Confuls,  for  inftance,  or  of  the 
Didator,  he  will  have  but  little  fecurity  for 
the  continuance  of  his  liberty,  if  he  has  only 
that  of  having  contributed  by  his  fufirage  to* 
wards  ena&ing  a  law  which  they  are  determined 
to  negledt. 

What  then  is  Liberty  ?  Liberty,  I  would 
anfwer,  fo  far  as  it  is  pofiible  for  it  to  exift 
in  a  Society  of  Beings  whofe  interefts  are 
almoil  perpetually  oppofed  to  each  other^ 
confifts  in  this,  that,  every  Man^  while  he  re- 
fpeSs  the  perfons  of  others^  and  allows  them 
quietly  to  enjoy  the  produce  of  their  indujlry^ 
be  certain  himfelf ,  likewife  to  enjoy  the  prO'- 
duce  of  his  own  indujlryy  and  that  his  per* 
fon  be  alfo  fecure.  But  to  contribute  by  one's 
fu^Trage  to  procure  thefe  advantages  to  the 
Comniunity,— -to  have  a  ihare  in  eftablifliing 
that  order,  that  general  arrangement  of  things, 
by  means  of  which  an  individual,  loft  as  \Xf 
were  in  the  croud,  is  efFe&ually  proteded^— 
to  lay  down  the  ruhs  to  be  obferved  by  thofi? 

R3 
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who,  being  invefted  with  a  confider^blo  power, 
^re  charged  with  the  defence  of  individual, 
and  provide  that  they  ihould  never  tranfgrefa 
theni,-~thefe  are  fun&ionsj  are  aids  of  Go^ 
vernment,  but  not  conftituent  parta  of  Li-« 
berty. 

To  exprefs  the  whole  in  two  words :  To 
concur  by  one's  fuffrage  in  enading  laws,  is 
to  enjoy  a  fhare,  whatever  it  may  be,  of  Power : 
to  live  in  a  ftatc  where  the  laws  arc  equal  for 
all,  and  fure  to  be  executed  (whatever  maybe 
the  means  by  which  thefe  advantages  are  at- 
tained) is  to  be  free. 

Be  it  fo ;  we  grant  that  to  give  one's  fuf- 
frage is  not  liberty  Itfelf,.  but  only  a  me^ns  of 
procuring  it,  and  a  means  too  which  may  de- 
generate to  mere  form ;  we  grant  alio,  that 
It  is  poffible  that  other  expedients  might  be 
found  for  that  purpofe,  and  that^  for  a  Man  to 
decide  that  a  State  with  whofe  Government 
and  interior  adminiftration  he  is  unacquainted, 
is  a  State  in  which  the  People  are  JlaveSj 
are  mihingf  merely  becaufe  tlie  Comitia  of  an- 
cient Rome  are  no  longer  to  be  met  with 
fn  it,  is  a  fomewhat  precipitate  decifion, 
But.ftill  we  mufl:  continue  to  think,  that  li- 
berty  would  be  much  more  complete,  if  thq 
People  at  large  were  exprefsly  called  upon  to 
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give  their  opinion  concerning  the  particular 
provifions  by  which  it  is  to  be  fecured,  and 
that  the  Englifh  laws,  for  inftance,  if  they  were 
made  by  the  fufTrages  of  all,  would  be  wifer, 
more  equitable,  and,  above  all,  more  likely  to 
be  executed.  To  this  objection,  which  is 
certainly  fpeciqus,  I  ihall  endeavour  to  give  ai^ 
anfwen  ' 

If,  in  the  firft  formation  of  a  civil  Societ}'', 
%ht  only  care  to  be  taken  was  that  of  eftablifli- 
ing,  once  for  all,  the  feveral  duties  which 
every  individual  owes  to  others,  and  to  the 
State, — if  thofe  who  are  intrufted  with  the 
care  of  procuring  the  performance  of  thefe 
duties,  had  neither  any  ambition,  nor  any 
other  private  paffions,  which  fuch  employ- 
ment  n?ight  put  in  motion,  and  furniih  the 
means  of  gratifying;  in  a  word,  if  looking 
upon  their  function  as  a  mere  tafk  of  duty, 
they  were  never  tempted  to  deviate  from  the 
intentions  of  thofe  who  had  appointed  them, 
I  confefs  that  in  fuch  a  cafe,  there  might  be 
no  inconvenience  in  allowing  every  individual 
to  have  a  ihare  in  the  government  of  the  com- 
munity of  which  he  is  a  men;iber ;  or  rather 
I  ought  to  fay,  in  fuch  a  Society,  and  among 
fuch  Beings,  there  would  be  no  occafion  for 
any  Government. 

R  4 
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But  experience  teaches  us  that  many  more 
precautions^  indeed,  are  neceflary  to  oblige 
Men  to  be  juft  towards  each  other  :  nay,  the 
very  firft  expedients  that  may  be  expefted  to 
conduce  to  fuch  an  end,  fupply  the  moft  fruit- 
ful  fource  of  the  evils  which  are  propofed 
<to  be  prevented.  Thofe  laws  which  were 
intended  to  be  equal  for  all,  are  foon  warped 
to  the  private  convenience  of  thofe  who  have 
been  made  the  adminiftrators  of  them  :— in- 
ftituted  at  firft  for  the  proteftion  of  all,  they 
foon  are  made  only  to  defend  the  ufurpations 
of  a  few ;  and  as  the  People  continue  to  re- 
fpeft  them,  while  thofe  to  whofe  guardian- 
Ihip  they  were  intrufted  make  little  account 
of  them,  they  at  length  have  no  other  effed: 
than  that  of  fupplying  the  want  of  real  ftrength 
in  thofe  few  who  have  contrived  to  place 
themfelves  at  the  head  of  the  community,  and 
of  rendering  regular  and  free  from  danger  the 
tyranny  of  the  fmaller  number  over  the  greater. 

To  remedy,  therefore,  evils  which  thus 
have  a  tendency  to  refult  from  the  very  na* 
ture  of  things, — to  oblige  thofe  who  are  in  a 
manner  Matters  of  the  law,  to  conform  them- 
felves  to  it,— to  render  ineffeftual  the  filent, 
powerful,  and  ever  adive  confpiracy  of  thofe 
who  govern,  requires  a  degree  of  knowledge 
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and  a  fpirit  of  perfeverance,  which  are  not  to 
be  expeded  from  the  multitude. 

The  greater  part  of  thofe  who  compofe 
this  multituide^  taken  up  with  the  care  of  pro* 
viding  for  their  fubfiftence,  have  neither  fuf- 
ficient  leifure,  nor  even,  in  confequence  of 
their  more  imperfed  education,  the  degree  of 
information  requifite  for  fundions  of  this 
kind.  Nature,  befides,  who  is  fparing  of 
her  gifts,  has  bellowed  upon  only  a  few  Men 
an  underftanding  capable  of  the  complicated 
refearches  of  Legiflation ;  and,  as  a  fick  Man 
trails  to  his  Phyfician,  a  Client  to  his  Lawyer, 
fo  the  greater  number  of  the  Citizens .  muft 
truft  to  thofe  who  have  more  abilities  than 
themfelves  for  the  execution  of  things  which, 
at  the  fame  time  that  they  fo  materially 
concern .  them,  require  to  many  qualifications 
to  perform  them  with  any  degree  of  fuffi* 
ciency. 

To  thefc  confiderations,  of  themfelves  fo 
material,  another  mufl  be  added,  which  is 
if  poffible  of  Hill  greater  weight.  This  is,  that 
the  multitude,  in  confequence  of  their  very 
being  a  n^ultitude,  are  incapable  of  coming  to 
any  mature  refolution. 

Thofe  who  compofe  a  popular  Affembly 
are  not  aftuated,  in  the  courfe  of  their  dc- 
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liberations^  by  any  clear  and  precife  view  of 
any  prefentor  pofitive  perfonal  intereil.  As 
they  fee  themfelvcs  loft  as  it  were  in  the  croud 
of  thofe  who  are  called  upon  tp  exercife  the 
fame  funiftion  with  thcmfclves,— »as  they  know 
that  their  individual  votes  will  make  no  change 
in  the  public  refolution^  and  th3t>  to  whatever 
fide  they  may  incline,  the  general,  refult  will 
ncverthelefs  be  the  fame,  they  do  not  under* 
take  to  enquire  how  far  the  things  propofed 
to  them  agree  with  the  whole  of  the  laws 
already  in  being,  or  with  the  prefent  circum* 
Aances  of  the  State,  becaufe  Men  will  not  en- 
ter upon  a  laborious  talk,  when  they  know 

* 

that  it  can  fcarcely  anfwer  any  purpofe. 

It  is,  however,  with  difpofitions  of  this  kind, 
and  each  relying  on  all,  that  the  Affembly  of 
the  People  meets.  But  as  very  few  among 
them  have  previoufly  confidcred  the  fubjefts 
on  which  they  are  called  upon  to  determine, 
very  few  carry  along  with  them  any  opinion  or 
Inclination,  or  at  leaft  any  inclination  of  their 
own,  and  to  which  they  are  refolved  to  ad- 
here. As  however  it  is  necellary  at  laft  to  come 
to  fome  refolution,  the  major  part  of  them 
are  determined  by  reafons  which  they  would 
blulh  to  pay  any  regard  to,  on  much  lefs  fe- 
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riou3  Qccpiiions^  An  unufual  fight,  a  change 
of  the  ordioary.  place  of  the  Affembly,  a  fud* 
den  diftqrbunce,  a  cumour,  are,  amidft  the  go* 
neral  W4nt  of  a  fpirit  of  decifion,  th^/i^deni  rath 
of  the  deteTmination  of  the  greateft  part  (a) ; 
wd  from  this  affemblage  of  fcparate  wills, 
ibw  formed  baftily  and  without  reflexion,  a 
general  will  refults,  which  15  alfo  void  of  re-- 
fledtion#    , 

If,  amidft  thefe  diftdvantages,  the  Affembly 
were  left  to  tbemfelves,  and  no  body  had  an 
intereft  to  lead  them  into  error,  the  evil, 
though  very  great,  would  not  however  be 
extreme,  becaufe  fuch  an  affembly  never  being 
called  upon  but  to  determine  upon  an  affirmative. 
or  negative,  that  is,  never  having  but  two  cafes  to 
cboofe  between,  there  would  be  ^n  equal  chance 
for  their  choofing  either;  and  it  might  b4 
hoped  th»t  at  every  other  turn  they  would  take 
the  right  fide. 

But  the  combination  of  thofe  who  fliare  ci-' 
ther  in  the  aiStual  excrcife  of  the  public  Power, 

{a)  Ev^ry  0119  knows  pf  how  moch  isiportan^c  i( 
was  in  the  Roman  Commonwealth,  to  afTemble  the 
People,  in  one  place  rather  than  another.  In  order 
to  change  entirely  the  nature  of  their  refoltttions,  it 
wat  often  fufficmt  to  hide  from  them,  or  let  them 
fee,  the  Capitol.  , 
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OF'  in  its  advantages,  do  not  thus  allow  them- 
felves  to  fit  down  in  inadtion.  They  wake^ 
while  the  People  lleep.  Entirely  taken  up  with 
the  thoughts  of  their  own  power,  they  live  but 
to  increafe  it.  Deeply  verfed  in  the  manage- 
ment of  public  bufinefs,  they  fee  at  once  all 
the  poffible  confequences  of  meafures.  And 
as  they  have  the  exclufive  diredion  of  the 
fprings  of  Government,  they  give  rife,  at 
their  pleafure,  to  every  incident  that  may 
influence  the  minds  of  a  multitude  who  are 
not  on  their  guard,  and  who  wait  for  fome 
event  or  other  that  may  finally  determine 
them. 

It  is  they  who  convene  the  Affembly,  and 
diflblve  it ;  it  is  they  who  offer  propofitions, 
and  make  fpeeches  to  it.  Ever  a&ive  in  turn- 
ing to  their  advantage  every  circumftance 
that  happens,  they  equally  avail  themfelves 
of  the  traftablenefs  of  the  People  during  pub- 
lic calamities,  and  its  heedleilhefs  in  times 
of  profpcrity.  When  things  take  a  differ- 
ent turn  from  what  they  expeded,  they  dif-. 
mifs  the  Affembly*  By  prefenting  to  it  ma- 
ny propofitions  at  once,  and  whiph  are  tQ 
be  voted  upon  in  the  lump,  they  hide  wha( 
is  deftined  to  promote  their  own  private  views, 
or  give  a  colour  to  it,  by  joining  it  with  things 
which  they  know  will  take  hold  of  the  minds 
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I  _ 

of  the  People  (a.)  By  prefenting  in  their 
fpeechesy  arguments,  and  fad:s,which  Men  have 
no  time  to  examine,  they  lead  the  People  into 
grofs,  and  yet  decifive  errors ;  and  the  common- 
places of  rhetoric,  fupported  by  their  perfonal 
influence,  ever  enable  them  to  draw  to  their 
fide  the  majority  of  votes. 

On  the  other  hand,  the  few  (for  there 
are,  after  all,  fome)  who,  having  meditated 
on  the  propofed  queftion,  fee  the  coniequences 
of  the  decifive  ftep  which  is  juft  going  to 
be  taken,  being  loft  in  the  croud,  cannot 
make  their  feeble  voices  to  be  heard  in  the 
midft  of  the  univerfal  noife  and  confufion. 
They  have  it  no  more  in  their  power  to  flop 
the  general  motion,  than  a  Man  in  the  midft 
of  an  army  on  a  march,  has  it  in  his  power 
to  avoid  marching.  In  the  mean  time,  the 
People  are  giving  their  fuffrages ;  a  majority 

(a)  It  was  thus  the  Senatei  at  Rome,  afFumed  to  itfelf 
the  power  of  laying  taxef.  They  promifed,  in  the  time  of 
the  war  againft  the  Veientes*  to  give  pay  to  fach  Citizens 
as  would  inliil ;  and  to  that  end  they  eftabliflied  a  tribute. 
The  people*  folely  taken  up  with  the  idea  of  not  going  to 
war  at  their  own  expence,  were  tranfported  with  fo  much. 
joy,  that  they  crouded  at  the  door  of  the  Senate,  and  lay- 
ing hold  of  the  hands  of  the  Senators,  called  them  their 
Fathers— -iWi&/7  unquam  acaptum  a  plehe  tanto  gaudio  tradi' 
tur  :  concur/um  Uaque  Curiam  ejfe^  frehenfatafqut  ixtuntium 
manrn,  Patres  ven  afftUatos^  £?V.  .  See  Tit«  Liv.  book  iv. 
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appears  in  favour  of  the  propofal ;  it  Is  finally 
proclaimed  as  the  general  will  of  all ; .  and  it  is 
at  bottom  nothing  mote  than  the  efFeft  of  the 
artifices  of  a  few  defigning  Men^  who  are  ex« 
ulting  among  themfelves  (a.) 

(a)  I  might  confirm  all  thefe  tkings  by  tmmberlefs  in« 
ftancea  from  ancient  Hiftory  ;  batt  if  I  may  be  allow6d>  in 
this  cafe,  to  draw  examples  from  my  own  Country,  6f  cele* 
hdrt  domifiha/aaa,  I  (hall  relate  fafts  which  iviH  be  no  lefs 
lo  the  parpofe.  In  Genera,  in  the  year  17^71  nUw  wfts  ea^ 
a^ed,  that  a  General  Aflembly  of  the  People  (honU  ba 
held  every  f^vt  years,  to  treat  of  the  affairs  of  the  Re<A 
public ;   bdt  the  Magiflrates,  who  dreaded   thofe  Aflem- 
blies,  foon  obtained  from  the  Citizens  themfelves  the  re- 
peal of  the  law  I   and  the   firft  refdlntioii  of  the  People, 
in  the  firft  of  tSefe  periodical  AiTemblies  (ia  tbdytar  1711) 
was  to  aboliih  them  for  ever.     The  profound  fecracy  wilb 
which  the  Magiftrates  prepared  their  propofal  to  the  Ci- 
tizens on  that  fubjed,  and  the  fudden  manner  in   which 
the  latter,  when  afiembled,  were  acquainted  with  it,   and 
xaade  to  give  their  votes  upon  it,  have  indeed  accounted 
but  imperfectly  for  this  ftrange  determination  of  the  Peo* 
pie;  and  the  conftemation  which  feized  the  whole  Aflem- 
bly when  the  refult  of  the  fuSrages  was  proclaimed,  ha^ 
confirmed  many  in  the  opiniOD  that  fome  unfair  means  had 
been  ufed.     The  whole  tranfadion  has  been  kept  fecret  to 
this  day;    but  the  common  opinion  on  this  fubje£l,  which 
has  been   adopted  by  M.  RouiTeaa  in  his  Lettres  de  id 
Mtiiagm^  is  this :  the  Magiftrates,  it  is  faid,  had  pri- 
vately inftruded  the  Secretaries  in  whofe  tars  the  Citizens 
were  to'iuhij^  their  fuffrages:    when  a  Cltiaien  faid, 
affrobrntkn^  he  was  nnderftood  to  approve  the  propofal  of 
the  Magiftrates ;  when  he  faid,  njeBion^  he  was  under- 
ftood  to  rejedl  ^^pmodical  AJ/embltes. 
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'  In  a  word,  thofc  who  ate  acquainted  with 
Republican  Governments,  and,  in  general,  who 
know  the  nwmncr  in  which  bufinefs  is  tranf* 
aded  in  numerous  Affemblies,  will  not  fcruple 
to  affirm,  that  the  few  who  arc  united  to^ 
gether,  who^  take  an  a&ive  part  in  public 
^airs,  and  whofe  ilation  makes  them  coti^ 

In  the  year  i758»  the  Citizens  enaded  at  once  into  laws 
a  ffliall  Code  of  fbrty.four  Articles,  by  one  fingle  line 
of  which  they  bdimd  themfelves  for  ever  to  eled  the  ^ou^ 
SjnMci  (the  Chiefs  of  the  Council  of  die  Tweiity-iv)s)  out 
of  die  Members  of  the  fame  Coancil ;  whereat  ihey  wei^ 
before  free  in  their  choice.     They  at  that  time  faffere^ 
alfo  the  word  affrwei  to  be  flipped  into  the  law  'men- 
tioned in  the  Note   (a)  p.  185,   which  was  tranfcribed 
from  a  former  Code ;  the  cocifequence  of  which  was  to' 
render  the  Magifkrates  abfolute  maSers  of  the  Legiilature. 
The  Citizens  had  thus  been  fudreifively  ftripped  of  all 
their  political  rights,  and  had  little  more  left  to  them  than 
the  pleafore  of  being  called  a  So'vefiign  Ajj^ynhly^  wheit 
they  met   (which  idea,  it  mtift  be  confefied,  preferved 
among  them  a  fpirit  of  refinance  which  it  would  have 
been  dangeroes  for  the  Magiftrates  to  provoke  too  far), 
and  the  power  of  at  leaft  rtfi^g  to  ele£t  the  fbur  Sy$t^ 
Mcs.     Upon  this  privilege  the  Citizens  have,    a  few  year^ 
ago,  (A.  1765.  to  1768.)  made  their  lafl  (land  :   and  a  fxn* 
gular  conjundlion  of  circamftances  having  happened  at  the 
fame  time,  to  raife  and  preferve  among  them,  daring  thre6 
years,  an  uncomlnon  fpirit  of  anion  and  perfeveUnce,  they 
have  in  the  iflfoe  futceeded  in -a  great  meafore  to  repair  the 
injuries  which  th/:y  had  been  made  to  do  to  themfelves,  iox 
thefe  laft  two  hundred  years  and  more.    (A  total  change  has 
fince  that  time  been  effeSed  by  foreign  forces y  in  the  Go*vernfnent 
of  the  Republic  (A.  1782)  upon  •which  this  is  snt  a  proftf 
place  to  make  any  obfervation,) 
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fpicuousy  havie  fuch  an  advantage  over  the 
m^ny  who  turn  their  eyes  towards  them, 
and  are  without  union  among  themfelves,  that, 
even  with  a  middling  degree  of  fkiil,  they 
can  at  all  times  dire&,  at  their  pleafure,  the  ge« 
neral  refolutions  ; — that,  as  a  confequence  of 
the  very  nature  of  things,  there  is  no  propofal, 
however  abfurd,  to  which  a  numerous  affembly 
of  Men  may  not,  at  one  time  or  other,  be  brought 
to  aflent ; — and  that  laws  would  be  wifer,  and 
more  likely  to  procure  the  advantage  of  all,  if 
they  were  to  be  made  by  drawing  lots,  or  calling 
dice,  than  by  the  fufFrages  of  a  multitude. 


CHAP.    VI. 

Mvantages  that  accrue  to  the  People  from  appoint* 

ing  Reprefentatwes. 

HOW  then  Ihall  the  People  remedy  the 
difadvantages  that  neceffarily  attend  their 
fituation?  How  Ihall  theyrefift  the  phalanx 
of  thofe  who  have  engrofled  to  themfelves  all 
the  honours,  dignities,  and  power,  in  the  State  ? 
It  will  be  by  employing  for  their  defence 
the  fame  means  by  which  their  adverfaries 
carry  on  their  attacks  :  it  will  be  by  ufirig  the 
fame  weapons  as  they  do,  the  fame  order, 
the  fame  kind  of  difcipline. 


OF    ENGLAND.         457 

'Thty  ve  a  fmall  number,  and  confcquently 
-eafily  .united  ; — a  fmall  number  muft  therefore 
-tie  opppled  to  them,  that  a  like  union  may 
fi\{Q   \^   ©btiiined.     It  is  becaufe  they  are  a 
fmall  nunniber,  that  they  can  deliberate  on  every 
jDccurrence,   and  never  come  to   any  refolu- 
tions  but  fuch    as    are    maturely  weighed— 
it'  is  beqaufe  .they  are  few,  that  they  can  have 
forms  wJiich  continually  ferve  them  for  ge- 
neral ftandards  to  refort  to,  approved  maxims   . 
to  which  they  invariably  adhere,  and  plam 
which  they  never  lofe  fight  of: — here  there- 
fore^ I  repeat  it^  oppofe  to  them  a  fmall  num- 
h^Tp  ^id  you  will  obtain  the.  like  advantages. 

Befides,  thofe  who  govern,  as  a  farther  con- 
fequence  of  their  being  few,  have  a  more 
confiderable  flijirp^  .confcquently  feel  a  deeper 
cpncejn  in  the  fuccefs,  whatever  it  may  be, 
of  their  enterprises.  As  they  ufually  profefs 
ft  contempt  fpr  their  adverfaries,  and  are  at 
all  tioqi^^s  aftipg  an  ofFenfive  part  againft  them, 
they  impofe  -on  themfelves  an  obligation  of 
conquering.  They,  in  Ihort,  who  are  all 
alive  from  the  moft  powerful  incentives,  and 
^im  an  gainihg  ry^  advantages,  have  to  do 
with  a  multitude,  who,  wanting  only  to  pre- 
ferve  what  they  already  ppflefs,  are  unavoid- 
ably liable  to  long  intervals  of  inaftivity  and 
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fljpinenefs*  But  the  People^  by  appointing  Re- 
prefentatives,  immediately  gain  to  their  caufe 
that  advantageous  aftivity  which  they  before 
flood  in  need  of,  to  put  them  on  a  par  with 
their  adverfaries ;  and  thofe  paffions  become 
excited  in  their  defenders,  by  which  they  them- 
felves  cannot  poffibly  be  aduated. 

Exclufively  charged  with  the  care  of  pub- 
lic liberty,  the  Reprefentatives  of  the  Peo- 
ple will  be  animated  by  a  fenfe  of  the  great- 
,  nefs  of  the  concerns  with  which  they  are 
intrufted.  Diftinguilhed  from  the  bulk  of  the 
Nation,  and  forming  among  themfelves  a  fe- 
parate  Affembly,  they  will  aflert  the  rights  of 
which  they  have  been  made  the  Guardians, 
with  all  that  warmth  which  the  efprit  de  corps 
is  ufcd  to  infpire  (a).  Placed  on  an  elevated 
theatre,  they  will  endeavour  to  render  them- 
felves ftill  more  confpicuous ;  and  the  arts  and 
ambitious  aftivity  of  thofe  who  govern,  will 
now  be  encountered  by  the  vivacity  and  per- 
feverance  of  opponents  aftuated  by  the  love  of 
glory. 

(a)  If  it  had  not  been  for  an  incentive  of  thii  kindt 
the  Englifh  Commons  would  not  have  vindicated  thnr 
right  of  taxation  with  fo  much  vigilance  as  they  have 
done,  againft  all  enterprizes,  often  perhaps  involuntaryj 
of  the  JLords, 
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Laftly,  as  the  Reprefentatives  of  the  People 
will  naturally  be  felefted  from  among  thofe 
Citizens  who  are  moft  favoured  by  fortune, 
and  will  have  confequently  much  to  preferve, 
they  will,  even  in  the  midft  of  quiet  times, 

keep  a  watchful  eye  on  the  motions  of  Power. 

•  

As^the  advantages  they  poffefs,  will  naturally 
create  a  kind  of  rivallhip  between  them  and 
thofc  who  govern,  the  jealoufy  which  they 
vrill  conceive  againft  the  latter,  will  give  them 
an  exquifite  degree  of  fenfibility  on  every 
increafe  of  their  authority.  Like  thofe  de- 
licate inftruments  which  difcover  the  ope- 
rations of  Nature,  while  they  are  yet  imper- 
ceptible to  our  fenfes,  they  will  warn  the 
People  of  thofe  things  which  of  themfelves 
they  never  fee  but  when  it  is  too  late ;  and 
their  greater  proportional  fliare,  whether  of 
real  riches,  or  of  thofe  which  lie  in  the  opi- 
nions of  Men,  will  make  them,  if  I  may  fo 
exprefs  myfelf,  the  barometers  that  will  dif- 
cover, in  its  firft  beginning,  every  tendency  to 
a  change  in  the  Conftitution  (a.) 

(a)  AU  tlie  above  reafoning  eflentially  requires  that 
tihe  Reprefentativei  of  the  People  fhoald  be  united  ij& 
antereft  with  the  People.  We  (hall  fooa  fee  that  this 
Mnion  really  obtains  in  the  Englilh  Conftitution,  and  ma/ 
Ibc  called  the  mailer.piece  of  it. 

S  2 
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CHAP.    VIL 

» 

Tl'he  SuhjeSt  continued— The  Advantages  that  ac^ 
crue  to  the  People  from  their  appointing  Repre^ 
fentativeSj  are  very  inconfiderahle^.  unkfs  thty 
alfo  entirely  trufi  their  Legiflative  Authority  to 
them. 

THE  obfervatbns  made  in    the  preced- 
ing Chapter  are  fo  obvious^  that  the 
People  themfelves,  in  popular  Governments, 
have  always  been  fenfible  of  the  truth  of  them, 
Itnd  never  thought  it  poffible  to  remedy,  by 
themfelves  alone,  the  difadvantages  neceflarily 
attending  their  fituation*    Whenever  the  op- 
preffioBs  of  their  Rulers  have  forced  them  to 
refort  to  fome  uncommon  exertipn  of  their  le* 
gal  powers,  they  have  immediately  put  them* 
felves  under  the  direftion  of  thofe  few  Men 
who  had  been  inftrumental  in  informing  and 
encouraging  them;  and  when  the  nature  of 
the  circumftances  has  required  any  degree  of 
firmnefs   and   perfeverance  in  their  conduft, 
they  have  never  been  able  to  attain  the  ends 
they  propofed  to  themfelves,  except  by  means 
of  the  moft  implicit  deference  to  thofe  Leaders 
whom  they  had  thus  appointed^ 
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But  as  thefe  Leaders,  thus  haftily  chofen, 
Ve  eafily  intimidated  by  the  continual  dif- 
play  which  is  made  before  them  of  the  terror^ 
of  Power,  as  that  unlimited  confidence  which 
the  People  now  repofe  in  them,  only  takes 
place  when  public,  liberty  is  in  the  utmoft 
4anger,  and  cannot  be  kept  up  otherwife 
than  by  an  extraordinary  conjunction  of  cir- 
cumftances,  and  in  which  thofe  who  govern 
feldom  fuffer  tbemfelves  to  be  caught  more 
than  once,  the  People  have  conftantly  fought 
to  avail  theqfifelves  of  the  fliort  intervals  of 
fuperiority  which  the  chance  of  events  had  gr* 
yen  them,  for  rendering  durable  thofe  advan- 
tages which  they  knew  would,  of  themfelves,  - 
be  but  tranfitory,  and  for  getting  fome  perfbns 
^  appointed,  whofe  '  peculiar  office  it  may  be 
to  proted  them,  and  whom  the  Conftitution- 
ihall  thenceforwards  recognize.  Thus  it  was 
that  the  People  of  Lacedsemon  obtained  their 
Ephori,  and  the  People  of  Rome  their  Tri^ 
bunes. 

'  We  grant  this,  will  it  be  faid  ;  but  the 
Roman  People  never  allowed  their  Tribunes 
to  conclude  any  thing  definitively ;  they,  on  the 
contrary,  referved  to  themfelves  the  right  of 
ratifying  (a)  any  refolutions  the  latter  Ihould 
take.     This,  I  anfwer,  was  the  very  circum- 

(«}  See  Roufleau's  $oci;»l  Contract. 
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ftance  that  rendered  the  inftitution  of  Tri- 
bunes totally  ineffeftual  in  the  event.  The 
People  thus  wanting  to  interfere  with  their  own 
Opinions,  in  the  refolutions  of  thofe  on  whom 
they  had,  in  their  wifdom,  determined  entirely 
to  rely,  and  endeavouring  to  fettle  with  an' 
hundred  thoufand  votes,  things  which  would 
have  been  fettled  equally  well  by  the  votes  of 
their  advifers,  defeated  in  the  iflue  every  be- 
neficial end  of  their  former  provifions;  and 
while  they  meant  to  preferve  an  appearance  of 
their  fovereignty,  (a  chimerical  appearance, 
fince  it  was  under  the  difedtion  of  others  that 
they  intended  to  vote)  they  fell  back  into  all 
thofe  inconveniences  which  we  have  before 
mentioned. 

The  Senators,  the  Confuls,  the  Didators, 
and  the  other  great  Men  in  the  Republic, 
whom  the  People  were  prudent  enough  to 
fear,  and  fimple  enough  to  believe,  continued 
ftill  to  mix  with  them,  and  play  off  their 
political  artifices.  They  continued  to  make 
ipeches  to  them  (a),  and  ftill  availed  them- 

{a)  Valerius  Maxlmus  relates  that  th6  Tribunes  of  the 
People  having  pfFered  to  propofe  fome  regulations  in  re- 
gard to  the  price  of  corn,  in  a  time  of  great  fcarcity, 
Scipio  Nafica  over-ruled  the  AiTembly  merely  by  faying^ 
•*  Silence  Romans ;  I  know  better  than  you  what  ii 
**  expedient  for  the  Republic.  Which  words  were  no 
y  fooner  heafd  by  the  People^  than  they  Ihewed  by  a 


OF    ENGLAND.  263 

fclves  of  their  privilege  of  changing  at  their 
pleafure  the  place  and  form  of  the  public 
meetings.  When  they  did  not  find  it  poilible 
b)''  fuch  means  to  dired  the  refolutions  of  the 
Aflembliesy  they  pretended  that  the  omens  were 
not  favourable^  and  under  this  pretext^  or  others 
of  the  fame  kind,  they  diffolved  them  (a)^ 
And  the  Tribunes,  when  they  had  fucceedcd 
ib  far  as  to  effed  an  union  among  themfelves, 
t;hus  were  obliged  to  fubmit  to  the  pungent 
iportification  of  feeing  thofe  projects  which  they 
had  purfued  with  infinite  labour,  and  even 
through  the  greateft  dangers,  irrecoverably  de* 
feated  by  the  mod  defpicable  artifices. 

When,  at  other  times,  they  faw  that  a  con- 
federacy was  carrying  on  with  uncommon 
warmth  .againft  them,  and  defpaired  of  fuc- 

f*  filence  full  of  veneration,  that  they  were  more  afFeAed 
**  by  his  authority,  than  by  the  neceflicy  of  providing 
*«  for  their  own  fubiiftcncc,"— -TVif^/^  qiugfof  ^ritet. 
Plus  nam  ig9  piam  vos  fuid  reipubUc^  exf^di^t  intiUig$, 
Qt^  nnce  audita,  om$us  pUw  vimrationit  Jilentio,  fnajwnm 
tjus  autoritatis  quam  alimentorum  funrum  curam  egerunt, 

(a)  ^idenim  majus  ifi^fi  de  jure  Augurum  qu^trimusy  fayi 
Tally,  who  himfelf  was  an  Augur,  and  a  Senator  into 
the  bargain,  quim  fojfe  a  fummis  imperns  i^  fummis  pott* 
Jiatibus  Coptitati^  if  Concilia^  n)el  inftituta  dimittere^  *vel 
habita  refcind^ri  I  S^tfid  grifwus^  quam  rem  fufceptam  dirimi, 
Jiunus  Augur  alium  (id  eft,  alium  diei|>)  d^xeritt^^%t% 
J)e  Legib.  lib.  ii.  }  12. 
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ceeding  by  employing  expedicRCs  of  the  t^ 
bove  kind^  or  were  afraid  of  dini^^^^^ 
their  efficacy  by  a  too  frequent  life  of  them, 
they  betook  themfelves  to  other  ftratagems. 
They  then  conferred  on  the  Conftils,  by  the 
means  of  a  fliort  form  of  words  for  the  •oe- 
cafion  (a/  an  abfolute  power  over  the  Jive3  6f 
the  Citizens,  or  even  appointed  a  IX&stWfi 
The  People,  at  the  fight  of  the  Stat#  maf- 
querade  which  was  difptaycd  before  thejft/ 
were  fure  to  fink  into  a  ftate  of  coofternatio^  § 
and  the  Tribunes,  however  clearly  they  might 
fee  through  the  artifice,  alfo  trembled  in  their 
turn,  when  they  thus  beheld  themfelVeft  left 
without  defenders  (b). 

At  other  times,  they  brought  falfe  actu* 
fations  againft  the  Tribunes  beforis  the  Aflem* 
bly  itfelf;  or,  by  privately  flandering- them 
with  the  People,  they  totally  deprived  them  of 
their  confidence.  It  was  through  artifices  of 
this  kind,  that  the  People  were  brought  to  be* 
hold,  without  concern,  the  murder  of  Tiberius 

[a)  Videat  Confu!  ue  quid  detrimenti  ReJ^ubliea  capiat. 

[b)  «*  The  Tribunes  of  the  People,'*  fays  Livy,  who 
was  a  great  admirer  of  the  Ariftocratical  power,  "  and 
«'  the  People  themfelves,  dorft  neither  lift  up  their  eyes, 
«<  nor  even  mutter,  in  the  prefence  of  the  Diftator.* 
T^ec  adwerfus  DiSiatoriam  vim,  aut  Tribuni  plebis,  aut  ipfa 
Plehs,  attollere  oculos,  aut  hi/cere^  audebant-^S^t  Tit. 
Liv.  lib.  vi.  $  i6. 
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Gracchus,  the  only  Roman  that  was  really- 
virtuous,— the  only  one  who  truly  loved  the 
People,  It  was  alfo  ia  the  fanxe  manner  that 
Caius,  who  was  not  deterred  by  his  brother's 
fate  from  pftrfuiog  the  fame  plan  of  donduA, 
was  in  the  end  fo  entirely  forfaken  by  t^e  Peo- 
ple, tbaf  riobody  coUld  be  found  among  thcni 
who  would  even  lend  him  a  horfe  to  fly  from 
the  fury  of  the  Nobles ;  and  he  was  at  laft 
pompelled  to  lay  violent  hands  upon  hhnfelf, 
while  he  Invoked  the  wrath  of  the  Gods  on  hi» 
inconftant  fellow-citizens. 

At  other  times,  they  raifed  divifions  a- 
fnonjg  the  People,  Fonnidablc  combinations 
broke  out,  on  a  fudden,  on  the  eve  of  im- 
portant tranfadtions ;  and  all  moderate  Men 
Avoided  attending  Aflemblies,  where  they  faw 
^hat  all  was  to  be  tumult  and  confufion. 

In  fine,  that  nothing  might  be  wanting  to 
Ihe  infolence  with  which  they  treated  the  Af- 
femblies  of  the  People,  they  fometinies  falfi^ 
fied  the  declarations  of  the  number  of  the  votes; 
they  even  once  went  fo  far  as  to  carry  off  the 
urns  into  which  the  Citizens  were  to  throw 
their  fuffragcs  (a). 

la)  The  reader  with  rcfpeft  to  all  the  above  obferva* 
tion&«  mdy  (ee  Plutarch's  Lives,  particularly  the  Lives 
of  the  two  Gracchi.     I  mufl  add>  that  I  have  avoided 
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CHAP.    VIII. 

The  SubJ4S  concluded.-^EffeSts  that  have  re/ulted, 
in  the  Engli/b  Government^  from  the  Pe(fpk*s 
Power  being  completely  delegated  to  their  Repre* 
fentatives. 

BUT  when  the  People  have  entirely  trufted 
their  power  to  a  moderate  number  of 
perfons,  affairs  immediately  take  a  widely  dif- 
ferent turn,  Thofe  who  govern  are  from  that 
momenjt  obliged  to  leave  off  all  thofe  ftrata-, 
gems  which  had  hitherto  enfured  their  fuccefs» 
Inflead  of  thofe  Affemblies  which  they  affe&ed 
to  defpife,  and  were  perpetually  comparing  tq 
ftorms,  or  to  the  current  of  the  Euripus  (a)^ 

drawing  any  initance  from  thofe  Aflemblies  in  which  one 
half  of  the  people  were  made  to  arn  themfelyes  agakift 
the  other,  I  h^^^e  here  only  alluded  to  thofe  ti^^es 
which  immediately  either  preceded  or  followed  the  thir4 
Panic  war,  that  is,  of  thofe  which  are  commonly  calle4 
the  heft  period  of  the  Republic. 

(tf)  Tolly  makes  no  end  of  his  fimiles  on  this  fubjeA. 
^uod  emm  fritum,  quern  Buripumf  tot  mottUg  tontas  &f 
tarn  varias  habere  putatis  agitationes  fluQuum^  fuantas  per* 
iwbatioMes  V  quantos  ^ftus  babet  ratio  Comtiorum  f  See 
Orat.  pro  Muraena.— Cosritf,  fays  he  in  another  place,  fiur 
gx  impiriiij/lmis  confiat,  (stc.     Pe  Amicitia^  J  25. 
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and  in  regard  to  which  they  accordingly  thought 
themfelves  at  liberty  to  pafs  over  the  rules  of 
Juftice,  they  now  find  that  they  have  to  deal 
with  Men  who  are  their  equals  in  point  of  edu- 
cation and  knowledge^  and  their  inferiors  only 
in  point  of  rank  and  form.  They,  in  confe* 
quence,  foon  find  it  neceffary  to  adopt  quite 
different  methods  j  and,  above  all,  become  very 
careful  not  to  talk  to  them  any  more  about 
the  facred  chickens,  the  white  or  black  days^ 
and  the  Sibylline  books.— As  they  fee  their 
new  adverfaries  expeft  to  have  a  proper  regard 
paid  to  them,  that  fingle  circumftance  infpires 
them  with  it : — as  they  fee  them  aft  in  a  regu- 
lar manner,  obferve  conftant  rules,  in  a  word 
proceed  with  formy  they  come  to  look  upon, 
them  with  refpefl:,  from  the  very  fame  reafon 
which  makes  them  themfelves  to  be  reverenced 
by  the  People. 

The  Reprefentatives  of  the  People,  on  the 
oth^r  hand,  do  not  fail  foon  to  procure  for 
themfelves  every  advantage  th^t  ipay  enable 
them  effedtually  to  ufe  the  powers  with  which 
they  have  been  intruft^d,  and  to  adopt  every 
rule  of  proceeding  that  may  make  their  relb* 
lutions  to  be  truly  the  refult  of  reflexion  and 
deliberation.  Thus  it  was  that  the  Reprefen- 
tatives of  the  Engliih  Nation,  foon  after  their 
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firft  eftabliflunenty  became  formed  into  a  fepa^ 
rate  AfTeidbly  :  they  afterwards  obt^ine4  tber 
liberty  of  appointing  a  Prcfidcnt :— ibon  after^ 
t&ey  infilled  upon  their  being  confulted  on  the 
laft  form  of  the  A£ts  to  which  they  had  given 
riie  z-^Iaftly^they  infilled  on  thenceforth  frarn* 
ing  them  themfelves. 

In  order  to  prevent  any  poffibility  of  furprize 
in  the  courfe  of  their  proceedings,  it  is  a  fettled 
role  with  them,  that  every  propofition,  or  bill, 
mull  be  read  three  times,  at  different  prefixed 
days,  before  it  can  receive  a  final  fanftion : 
and  before  each  reading  of  the  bill,  as  well  as 
at  its  firft  introduction,  an  exprefs  refolution 
mult  be  taken  to  continue  it  under  confider* 
ation.  If  the  bill  be  rejefted,  in  any  one  of 
thofe  fevcral  operations,  it  mud  be  dropped, 
and  cannot  be  propofed  again  during  the  lame 
Seffion  (aj. 

{a)  It  is  moreover  a  fettled  rule  in  the  Houfe  of  Com- 
motts,  that  no  Member  is  to  fpeak  more  than  once  in  the 
fame  day.  When  the  namber  and  nature  of  the  danfes 
of  a  Bill  require  that  itihould  be  (fifcufled  in  a  fi-eef  man* 
aer,  a  Committee  is  appointed  for  that  purpofe,  who 
are  to  make  their  report  afterwards  to  the  Hoafe. 
When  the  fubjefl  is  of  importance,  this  Committee  is 
formed  of  the  whole  Houfe,  which  ftill  continues  to  fit 
in  the  fame  place,  but  in  a  lefs  folemn  manner,  and 
linder  another  Prefident,  who  is  called  the  Chairman  of 
the  Committee,     In  order  to  form  the  Houfe  agam,  the 
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The  Commons  have  been,  above  all,  jealous 
of  the  freedom  of  fpeech  in  their  aflembly^ 
They  have  exprefly  ftipulated,  as  we  have 
above  mentioned,  that  none  of  their  words  or 
fpeeches  fliould  be  queftioned  in  any  place  out 
of  their  Houfe*  In  fine,  in  order  to  keep  their 
deliberations  free  from  every  kind  of  influence, 
they  have  denied  their  Prefidcnt  the  right  to  give 
his  vote,  or  even  his  opinion  : — they  moreover 
liave  fettled  it  as  a  rule,  not  only  that  the  King 
could  not  fend  to  them  any  exprefs  propofals 
about  laws,  or  other  liibjefts,  but  even  that 
his  name  (hould  never  be  mentioned  in  the  dc- 

iiberations  (a). 

But  that  circumftance  which,  of  all  others^ 
conftitutes  the  fuperior  excellence  of  a  Go- 
aremment  in  which  the  People  ^A  only  through 
their  Heprefentatives,  that  is,  by  means  <3|f  as 
aflembly  formed  of  a  moderate  number  of 
perfons,v  and  in  which  it  is  poffible  for  every 
Member  to  propofe  new  fiibjeds,  and  to  arjgue 
and  to  canvafs  the  queftions  that  arife,  is  that 

.  fliac^  is  rq»laced  an  the  Table*  and  tht  Speaks  gMt 
•gain  into  hi«  duur* 

{a)   If  any  perfoB  were  to  meation  in  his  (peeeh,  what 

the  King  iMjXfei  JhouU  he,  mjould  be  glad  to  fee.  Sec,  he 
would  be  immediately  called  t§  order,  for  attempting  to 
iuftmnce  the  delate. 
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fuch  a  Conftitution  is  the  only  one  that  is  ca- 
pable of  the  immenfe  advantage,  and  of  which 
I  do  not  know  if  I  have  been  able  to  convey 
an  adequate  idea  to  the  reader  when  I  men- 
tioned it  before  (tf),  I  mean  that  of  putting 
into  the  hands  of  the  People  the  moving  fprmgs 
of  the  Legiflativc  authority. 

In  a  Conftitution  where  the  People  at  large 
^zercife  the  fundlion  of  ena&ing  the  Laws, 
as  it  is  only  to  thofe  perfons  towards  whom  the 
Citizens  are  accuftomed  to  turn  their  eyes, 
that  is  to  the  very  Men  who  govern,  that 
ihe  Aflembly  have  either  time  or  inclination 
to  liften,  they  acquire,  at  length,  as  has  con* 
flantly  been  the  cafe  in  all  Republics,  the  ex- 
clufive  right  of  propofing,  if  they  pleafe, 
when  they  pleafe,  in  what  manner  they  pleafe. 
A  prerogative  this,  of  fuch  extent,  that  it 
would  fuffice  to  put  an  aflembly  formed  of 
Men  of  the  greateft  parts,  at  the  mercy  of  a 
few  dunces,  and  renders  completely  illufory  the 
boafied  power  of  the  People.  Nay  more,  a$ 
this  prerogative  is  thus  placed  in  the  very 
hands  of  the  adverfaries  of  the  People,  it 
forces  the  People  to  remain  expofed  to  their 
Attacks,  in  a  condition   perpetually   paifive, 

{a)  See  chap.  iv.  of  this  Book, 
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and  takes  from  them  the  only  legal  means  by 
which  they  might  cfFcftaally  oppofe  their  ufur- 
pations. 

To  exprefs  the  whole  in  a  few  words.  A 
tiprefentative  Conftitution  places  the  remedy 
in  die  hands  of  thofe  who  feel  the  diforder ; 
but  a  popular  Conftitution  places  the  remedy 
in  the  hands  of  thofe  who  caufe  it ;  and  it  is 
neceflarily  produdive,  in  the  event,  of  the 
misfortune — of  the  political  calamity,  of  truft- 
ing  the  care  and  the  means  of  repreffing  the 
invaiions  of  power,  to  the  Men  who  have  the 
enjoyment  of  power. 


CHAP.      IX. 

A  farther  Difaivantage  of  Republican  Govern^ 
fnents.-^^The  People  are  necejfarily  betrc^ed  iy 
thofe  in  whom  they  trufi. 

HOWEVER,  thofe  general  affemblies  of  a 
People  who  were  made  to  determine, 
upon  things  which  they  neither  underfiood  nor 
examined,— that  general  confuiion  in  which 
the  Ambitious  could  at  all  times  hide  their 
artifices,  and  carry  on  their  fchemes  with  fafety, 
were  not  the  only  evils  attending  the  ancient 
Commonwealths.    There  was  a  more  fecret 


,127^     THE  ^CONSTITUTION 

dt(t&,  and  a  defed  that  (truck  ^nupeitialtelf 
at  the  very  vitals  of  it^  inherent  in  thaf  kish^ 
of  Government. 

It;  was  impoifibte  for  the  People  ever,  tp  tavc 
faithful  dcfeaders..    Neither  thofe  whpm  they 
had  expreily  chofen,  aor  thofe  whom  ft>nie  per- 
fonal  advantages  enabled  to  govern  the  ASkmr 
blies  (for  the  only,  ufe,  I  niuft  repeat  it,  which 
xhe  People  ever  make  of  their  power,  ^  is  cither 
to  give  it  away,  ,qv  allow  it  to  be  takeu  froii^ 
them)  could  poflibly  be  united  to  therOi  by  any 
common  feeling  <^  th<e  iame  concerns.  As  their 
influence  put  them,  in  a  great  meafure,  upoij 
a  level  with  thofe  who  were  invefted  with  the 
executive  authority,  they  cared  Iktlelio  reftrain 
opprefEons  out  of  the  re^ch  of  which  they  faw. 
themfelves   placed.'    Nay,   they   feared   they 
ihould  thear^by  icflen  a  power. whidi  they  knem 
was  one  day  to  be  their  own ;  if  they  .had  not 
even  already  an  ad:u^l  ihare  in  it  (a). 

Thus„at  Rome,  the  only  end  which  the 
Tribunes  ever  purfucd  with  any  degree  of  fin- 


\ 


{a)  How  could  it  be  expeficd  tbat  Men  who  ^n- 
lertained  views  of  being  Pr»ioi«,  wopld  ebde»vci^  t9 
reftrain  the  power  of  the  Praetors, — that  Men  who 
aiitied  at  being  one  day  Confuls,  would  wifli  to  limit  the 
power  of  the  ConfuU,— that  Men  whom  their  in^aence 
among  the  People  made  fore  of  getting  into  the  Senate, 
would  fefiooH^  endeavour  to  confine  the  Mitjiionty  of  .th# 
Senate  ? 


I     ' 
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eerity'  and  perfevef ance,  was  to  procure  to  the 
l^eojple^  that  is  to  themfelves,  an  admiffion 
to  all  the  different  dignities  in  the  Republic* 
After  haVifig  obtained  that  A  law  fliould  be  en- 
acted for  adftiittiiig  Plebeians  to  the  Conful- 
ihip^  they  procured  for  them  the  liberty  of  in- 
termarrying with  the  Patricians,  They  after- 
wards reiKlered  them  admiffibte  to  the  Did:a- 
torihip,  to  the  office  of  jaailitary  Tribune,  to 
theCenfbrfliip  :  in  ^  word,  the  only  ufe  they 
made  of  the  power  of  the  People,  was  toincreafe 
privileges  which  they  called  the  privileges  of 
all,  though  they  and  their  friends  alone  were 
ever  likely  to  have  the  enjoyment  of  them. 

But  we  do  not  find  that  they  ever  employed 
tte  power  of  the  People  in  things  really  bene- 
ficial to  the  People.  We  do  not  find  that  they 
ever  fet  bounds  to  the  terrible  power  of  its 
Magiftrates,  that  they  ever  repreffed  that  clafs 
of  Citizens  who  knew  how  to  make  their 
crimes  pafs  uncenfured,— in  a  word  that  they 
ever  endeavoured,  on  the  one  hand  to  f  egulatcf, 
and  on  the  other  to  ftrengthen,  the  judical 
power ;  precautions  thefe,  without  which  meii 
might  itruggle  to  the  end  of  time,  »id  never 
attain  true  liberty  {d)^ 

{a)  Without  fu^iH  precautions,  laws  muft  always  be 
as  Pope  exprefles  it, 

**  StiH  for  the  ftrong  too  weak,  the  weak  too  Sttpng.^ 

T 


^74    THE  CONSTITUTION 

And  indeed  the  judicial  power,  that  fure  cri^ 
terion  of  the  goodnefs  of  a  Government,  was  al- 
ways, at  Rome^  a  mere  inftrument  of  tyranny. 
The  Confuls  were  at  all  times  invefted  with 
.  an  abfolute  power  over  the  lives  of  the  Citizens. 
The  Dictators  poffefled  the  fame  right :  fo  did 
the  Prators,  the  Tribunes  of  the  People,  the 
judicial  CommiflSoners  named  by  the  Senate, 
and  fo,  of  courfe,  did  the  Senate  itfelf ;  and 
the  faft  of  the  three  hundred  and  feventy 
^cftrters  whom  it  commanded  to  be  thrown 
down  at  one  time,  as  Livy  relates,  from  the 
Tarpeian  rock,  fufficiently  fliews  that  it  well 
knew  how  to  exert  its  power  npon  occafion. 

It  even  m^y  be  faid,  that,  at  Rome,  the 
j)bw?r  of  life  and  death,  or  rather  the  right  of 
killing,  was  annexed  to  every  kiiid  of  autho- 
rity whatever^  even  to  that  which  refults  from 
mere  influence,  or  wealth ;  and  the  only  confe- 
quence  of  the  murder  of  the  Gracchi,  which 

was  accompanied  by  the  llaughter  o^  three 
hundred,  and  afterwards  of  four  thoufand  un- 
armed Citizens,  whom  the  Nobles  knocked  on 
the  headj  was  to  engage  the  Senate  to  eredt  a 
Temple  to  Concord.  The  Lex  Porcia  de  iergo  d- 
viumy  which  has  been  fo  much  celebrated,  was 
attended  with  no  other  efFcd:  but  that  of  more 
completely  fecuring  againft  thfe  danger  of  a  re- 
taliation, fuch  Confuls,  Prators,  Quaeftors,  &c. 
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hs,  like  Verres,  caufed  the  inferior  CitizAis  of 
Rome  to  be  fcourged  with  rods,  and  put  to 
4ieath  upon  croffes,  through  mere  caprice  and 

-cruelty  (a). 

In  fine,  nothing  can  more  completely  fliew 
to  what  degree  the  Tribunes  had  forfaken  the 
interefts  of  the  People,  whom  they  were  ap- 
pointed to  defend,  than  the  fadt  of  their  having 
allowed  the  Senate  to  inveft  itfelf  with  the  power 
of  taxation :  they  even  fuffered  it  to  affume  to 
itfelf  the  power,  not  only  of  difpenfing  with 
the  laws,  but  alfo  of^abrogating  them  (^)« 

(a)   If  we  tarn  our  eyes  to  Lacedaemon,  we  (half  fee, 
from  feveral  inftancies  of  the  jaftite  of  the  Ephori,  that 
natters  were  little  better  ordered  there,  in  regard  to  the 
adminiilration  of  public  jaftice.     And  in  Athens  itfelf^ 
which  is  the  only  one  of  the  ancient  Commonwealths 
in  which  the  people  feem  to  have  enjoyed  any  degree  of 
'  real  liberty,  we  fee  the  Klagiftrates  proceed  nearly  in 
the    fame    manner  as  they  now  do  among  the  Turks ; 
and  I    think  no  other  proof  needs  to  be  given  than  the 
Scry  of  that  Barber  in  the  Pirseus,  who  having  fpread 
about  the   Town   the  news   of  the  overthrow  of  the 
Athenians    in    Sicily,    which    he    had  heard    from    a 
flranger  who   had  flopped   at  his  ihop,  was  put  to  the 
torture,  by  the   command   of  the  Archons,  becaufe  he 
could  not  tell  the  name  of  his  author. — See  Plut.  Lifi  of 
Nicias, 

(b)  There  are  frequent  inftahces  of  the  Confuls  tak-* 
ing  away  from  the  Capitol  the  tables  of  the  few^  paifed 
under  their  predeceiTors.  Nor  was  this,  as  wc^  might 
at  firft  bQ  tempted  to  believe,  an  z€t,  of  violence  whic)i 

Ta 
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Irf  a  word,  as  the  neceflary  confequcnce  of 
the  communicability  of  power,  a  circumftance  ef- 
fentially  inherent  in  the  republican  form  of  go- 
vernment, it  is  iropoffible  for  it  ever  to  be  r©- 
ftrained  within  certain  rules*  Thofe  who  are 
in  a  condition  td  control  it,  from  that^very 
circumftance,  become  its  defenders.  Though 
they  may  have  rifen,  as  we  may  fuppofe,  from 
the  humbleft  ftations,  and  fuch  as  feemed  to- 
tally to  preclude  them  from  all  ambitious 
views,  they  have  no  fooner  reached  a  certain 
degree  of  eminence,  than  they  begin  to  aim 
higher.  Their  endeavours  had  at  firft  no  other 
objeft,  as  they  profeffed,  and  perhaps  with  fin» 
cerityj  than  to  fee  the  laws  impartially  exe- 
cuted :  fheir  only  view  now  is  to  fet  them- 
felves  above  them;  and  feeing  tbemfelves 
raifed  to  the  level  of  a  clafs  of  Men  who  pof- 

fuccefs  alone  coidd  juflify  i  it  was  a  confeqaence  of  the 
acknowledged  power  enjoyed  by  tke  Senate,  cujus  irai 
frmnJptnuTn  judicium  de  jure  Itgum^  as  we  may  fee  in  fe- 
veral  places  in  Tnlly.  Nay,  the  Angurs  themfelves,  as 
TuUy  informs  us,  enjoyed  the  fame  privilege.  "  If  laws 
have  not  been  laid  before  the  people,  in  the  legal 
form,  they  (the  Augurs]  may  fet  them  afide  i  as  was 
<«  done  with  refpeA-  to  the  Lex  Tetia,  by  the  decree  of 
«'  the  College,  and  to  the  legej  Livi^f  by  the  advice  of' 
«*  Philip,    who  was  Confal  and    Augur.*'  Legem  fi  non 

jure  rogata  efi^  tollere  pojfunti  ut  Tetiam^  decreta  Collegii, 
mt  Livias,    confilio  Philiffi^  Cotifulis  ist  -^uguris^^SQC  Dc 

Legib.  lib.  ii.  $  i2» 
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fefs  all  the  power,  and  enjoys  all  the  advantages, 
in  the  State,  they  make  hafte  to  aflbciate*  them- 
felves  with  them  (a). 

■  Perfonal  power  and  independence  on  the 
laws,  being,  in  fuch  States,  the  immediate  con-* 
fequence  of  the  favour  of  the  People,  they 
are  under  an  unavoidable  neceffity  of  being 
betrayed.  Corrupting,  as  it  were,  every  thing 
they  touch,  they  cannot  Ihow  a  preference  to 
a  Man,  but  they  thereby  attack  his  virtue ; 
they  cannot  raife  him,  without  immediately 
lofing  him  and  weakening  their  own  caufe; 

[a)  Which  always  proves  an  eafy  thing.  It  is  in 
Commonwealths  the  particular  care  of  that  clafs  of 
Men  who  tat  at  the  head  of  the  State^  to  keep  a 
watchful  eye  over  the  People,  in  order  to  draw  over  to 
their  own  party  any  Maa  who  happens  eo  acquire  a 
coniiderable  influence  among  them ;  and  this  they  are 
(and  indeed  mufl  be)  the  more  attentive  to  do,  in  pro- 
portion as  the  nitore  of  the  Government  is  niore  demo- 
cmticaL 

The  Conftitutioa .  of  Rome  had  even  made  exprefs 
proviflons  on  that  fubjeQ*  Not  only  the  CeaCbrs  could 
at  once  remove  any  Citizen  into  what  Tribe  they 
pleafed,  and  even  into  the  Senate,  and  we  may  eafily 
believe  that  they  made  a  political  ufe  o(  this  privilego  ; 
but  it  was  moreover  a  fettled  rule,  that  all  perfens  who 
had  been  promoted  to  any  public  office  by  the  People,, 
foch  as  the  Confulfhip^  the  Edilelhip^  ox  Tribunefliip,  be- 
came ipfofaSoy  members  of  the  Senate.— *>See  Mlddleton** 
Ptjfirtarion  on  thf  Rtnutu  Senate. 

T3 
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^ay,  thejr  infpire  him  with  views  direftly  op- 
pofite  to  their  own,  and  fend  him  to  join 
and  increafe  the  nwmber  of  their  enemies. 

Thus,  at  Rome,  after  the  feeble  barrier 
which  excluded  the  People  from  offices  of 
power,  and  dignity  had  been  thrown  down,  the 
igreat  Plebeians,  whom  the  votes  of  the  Peo-r 
iple  began  to  raife  to  thofe  offices,  were  imme- 
diately received  into  the  Senate,  as  has  been 
juft  now  obferved.  From  that  period,  their 
families  began  to  form,  in  conjundion  with 
t^e  ancient  Patrician  families,  a  new  combi- 
nation  or  political  aflbciationof  perfons^^^;;  and 
^s  this  combinatipp  was  fprmed  of  no  particulas 
f  lafs  of  Citizens,  but  of  all  thofe  in  general 
jyhp  had  influence  enough  to  gain  admittance 
into  it,  a  fingle  overgrown  head  was  now  to 
be  feen  in  the  Republic,  which,  confifting 
pf  all  thofe  who  had  eithej  wealth  pr  power 
pf  any  kind,  and  difpofing  at  will  of  the  laws 
and  the  power  of  the  People  (b)  foon  loft  all 
fegard  to  moderation  and  decencv. 

(a)  CsMed  NoMs  znd  Noii&ta4. 

(b)  It  was,  in  feverai  refpeas,  a  misfortoncfor  the  P^q. 
pic  of  Rome,  whatever  may  have  been  faid  to  the  con- 
trary by  the  Writers  on  this  fubjea,  that  the  diftinaioij 
between  the  Patriciaoj?  and  the  Plebeians  was  ever  aboUfh- 
fA ;  though,  to  fay  the  truth,  this  was  an  event  whidi 
paid  not  be  prevented.       •       —  .     » 
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Every  Conftitution,  therefore,  whatever  may 
be  its  form,  which  does  not  provide  for  incon- 
veniences of  the  kind, here  mentioned,  is  1^ 
Conftitution  effentially  imperfeft.  It  is  in 
Man  himfelf  that  the  fource  of  the  evils  to 
be  remedied,  lies ;  general  precautions  there- 
fore can  alone  prevent  them.  If  it  be  a  fatal 
error  entirely  to  rely  on  the  juftice  and  equity 
of  thofe  who  govern,  it  is  an  error  no  lefs  dan- 
gerous to  imagine,  that,  while  virtue  and  mode- 
ration are  the  conftant  companions  of  thofe 
who  oppofe  the  abufes  of  Power,  all  ambi- 
tion, all  thirft  after  dominion,  have  retired  to 
the  other  party. 

Though  wife  Men  fometimes  may,  led  aftray 
by  the  power  of  names  and  the  heat  of  po- 
litical contentions,  Ipfe  fight  o^  what  ought 
to  be ,  their  real  aioi;  they  neverthelefs  know 
that  it  is  not  againft  the  Jppiij  the  Coruncanii, 
the  Cethep^  but  againft  all  thofe  who  can  in- 
fluence the  execution  of  the  laws,  that  pre- 
cautions ought  to  be  taken, — that  it  is  not 
the  Conful,  the  Praetor,  the  Archoh.  the  Mi- 
nifter,  the  King,  whom  we  qught  tp  dread, 
nor  the  Tribune  or  the  Reprefentative  of  the 
People,  on  whom  we  pught  implicitly  to  rely  ; 
but  that  all  thofe  perfons,  without  diftin<ftion, 
pught  to  be  the  objefts  of  our  jealoufy,  who^ 

■      ■    •    T^ 
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^y,  any  methods,  and  under  any  names  what* 
'  foever,  have  acquired  the  means  or  turning 
fgainfl  each  ipdividugl  the  coUeftiye  ftreogth 
pf  all,  and  have  fe  ordered  things  around  them* 
felves,  that  whoever  attempts  to  refift  them, 
is  fure  to  find  himielf  engaged  alone  agaifift  ft 
thoqfand. 


f'mdameHtal  difference  hemeen  ibe  Engiyh  GwerHm 
fnenty  (ind  the  Governments  jufi  defcribei^  -*»•  In 
England  all  Executive  Authority  v  placed  out  of 
the  hands  ofthofe  in  whom  the  Pf^le  trtffi^  Ufe^ 
ftdnefs  of  the  Vornr  of  the  Crwvn^ 

1J^  what  manner  then,  has  the  Englifh  Con- 
ftitutioii  contrived  to  find  a  remedy  for  evils 
tvhich,  from  the  very  nature  of  Men  and  things, 
feem  to  be  irren^ediable  ?  How  has  it  found 
means  to  oblige  thofe  perfons  to  whom  the 
People  have  given  up  their  power,  to  make 
fhem  effcftual  and  lafting  returns  of  gratitude  } 
(hofe  who  enjoy  an  exclufive  authority,  to  feek 
the  advantage  of  all  ?— thofe  whp  make  th^ 
Jaws,  to  make  only  equitable  ones  ? — It  ha^. 
beep  by  fubjefting  them  themfelves  to  thof(? 
laws,  and  for  that  purpofe  excluding  then} 
^Qtn  all  ihare  iij  the  exeicutiop  of  thejn, 
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Thus,  the  Parliament  can  eftablifh  as  nume- 
rous 9-  ft^nding  army  as  it  pleafcs  ;  but  imme- 
diately another  Power  comes  forward,  which 
takes  the  abfolute  command  of  it,  which  fills 
all  the  poft§  ia'it^  ^nd  direas  its  motions  at  its 
pleafure.  The  Parliament  may  lay  new  taxes ; 
l3Ut  immediately  another  Power  feizeg  upon 
the  produce  pf  them,  and  alone  -enjoys  the  ad- 
vantages  and  glory  arifing  from  th^  difpofal  of 
iu  The  Parliament  may  ev^n,  if  ypy  pleafe, 
'  -  repeal  the  law3  on  which  the  fafety  of  the 
Sybjefl:  is  grounded  i  but  it  is  not  their  own 
caprices  and  arbitrary  humours,  it  is  the  ca- 
price and  pafJion§  of  othe?  Men,  which  they 
will  have  gr^tified^  when  they  il;iaU  thys  havo 
overthrown  the  ^golunins  of  public  liberty. 

And  the  EngUlh  Conftitytion  has  not  only 
e::5cluded  from  any.  ft^r^  in  the  Execution  of 
the  law$i>  thofe  in  whom  the  People  truft  for 
the  enafting  of  them,  but  it  hft9  alfo  tak^o 
from  then^  wH^t  would  h^v^  had  th$  feme  per- 
nicious influence  on  th^ir  ddiberations--^thc 
hop^  of  ^ver  invading  th^t  executive  authority, 
and  transffriqg  it  to  th^mfelves. 

TW^  atithprity  h^6  been  made  in  England 
one  fingle,  indivifible  prerogative  i  it  has  been 
fjjade  for  ^ver  th^  unalienable  attribute  of  one 
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one  peribn,  marked  out  and  afcertained  before-^ 
hand  by  folemn  laws  and  long  eftablilhcd  cuf- 
tom;  apd  all  the  adtive  forces  in  the  State 
have  been  left  at  his  difpofal. 

In  order  to  fecure  this  prerogative  ftill  far- 
ther againft  all  pofSbility  of  invafions  from  in^ 
dividuals,  it  has  been  heightened  and  ftrength- 
cncd  by  every  thing  that  can  attract  and  fix 
the  attention  and  reverence  of  the  people.  The 
power  of  conferring,  and  withdrawing,  places 
and  employmenrs  has  alfp  been  added  to  it,  and 
ambition  itfelf  has  thus  been  interefted  ip  its 
defence,  andfervice^ 

A  Ihare  in  the  Legiflative  power  has  alfo 
been  given  to  the  Man  to  whom  this  preroga- 
tive has  been  delegated :  a  paffive  fliare  in- 
deed, and  the  only  one  that  can,  with  fafetj 
to  the  State^  be  trufted  to  him,  but  by  means 
of  which  he  is  enabled  to  defeat  every  attempt 
againft  his  conftitutional  authority. 

JLaftly,  he  is  the  only  felf-exifting  and  per-r 
manent  Power  in  the  State.  The  Generals, 
the  Minifters  of  State,  are  fo  only  by  the  con- 
tinuance of  his  pleafure.  He  would  even  dif^ 
mifs  the  Parliament  themfelves,  if  ever  he 
faw  them  begin  to  entertain  dangerous  defigns  j 
and  he  needs  only  fay  one  word  to  difperf^ 
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every  power  in  the  State  that  may  threaten 
his  authority.  Formidable  prerogatives  thefe ; 
but  with  regard  to  which  we  Ihall  be  inclined 
to  lay  afide  our  apprehenlions,  if  we  refled, 
on  the  one  hand,  on  the  great  privileges  of 
the  People  by  which  they  have  been  counter- 
balanced, and  on  the  other,  on  the  happy  con- 
fequences  that  refult  from  their  being  thus 
united  together. 

From  this  unity,  and,  if  I  may  fo  exprefs 
myfelf,  th}s  total  fequeftration  of  the  Execu- 
tive authority,  this  advantageous  confeqUence 
in  the  firft  place  follows,  which  has  been  men- 
tioned in  a  preceding  Chapter,  that  the  atten- 
tion of  th^  whole  Nation  is  directed  to  one 
and  the  fame,  objed,  The  People,  befides, 
enjpy  this  mofl  eflential  advantage,  which  they 
would  vainly  endeavour  to  obtain  under  the 
government  of  ipany, — they  can  give  their 
confidence,  without  giving  power  over  them- 
felves,  and  againft  themfelves ;  they  can  ap- 
point Truftees,  and  yet  not  give  themfelves 
iMafters. 

Thofe  Men  to  whom  the  People  have  dele- 
gated the  power  of  framing  the  Laws,  are 
thereby  made  fure  to  feel  the  whole  preflure 
pfnhem.    They  can  increafe  the  prerogatives 
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of  the  executive  authority,  but  they  cannot  in- 
veft  themfelves  with  it : — they  have  it  not  in 
their  power  to  command  its  motions,  they  only 
can  unbind  its  hands. 

They  are  made  to  dcrire  their  importance, 
nay  they  are  indebted  for  their  exiilence,  to 
the  need  in  which  that  Power  ftands  of  their 
afiiftance;  and  they  know  that  they  would 
no  fooner  have  abufed  the  trull  of  the.  People, 
apd  completed  ihe  treacherous  work,  than 
they  would  fee  themfelves  diffolved,  fpurned, 
like  inilruments  now  fpent,  and  become  ufelefs* 
,  This  fame  difpofition  of  things  alfo  prevents 
in  England,  that  eifential  defed,  inherent  in 
the  Government  of  many,  which  has  been  de- 
fgribed  in  the  preceding  Chapter. 

In  that  fort  of  Government,  the  caufe  of 
the  People,  as  has  been  obferved,  is  conti» 
nually  deferred  and  betrayed.  The  arbitrary 
prerogatives  of  the  governing  Powers  are  at 
all  times  either  openly  or  fecretly  favoured, 
not  only  by  thofe  in  whofe  pofleffion  they  are, 
not  only  by  thofe  who  have  good  reafon  to 
hope  that  they  fliall  at  fome  future  time  Ihare 
in  the  cxercife  of  them,  but  alfo  by  the  whole 
croud  of  thofe  tMen  who,  in  confequence  of 
the  natural  difpofition  of  Mankind  to  ove^ 
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fate  their  own  advantages,  fondly  imagine,  ei- 
ther that  they  Ihall  one  day  enjoy  Ibme  branch 
of  this  governing  authority,  or  that  they  are 
even  already,  in  fome  way  or  other,  aflbciatcd 
to  it. 

But  as  this  authority  has  been  made,  in 
England,  the  indivifible,  unalienable  attribute 
of  one  alone,  all  other  perfons  in  the  State  are, 
'  if/ofaltoj  interefted  to  confine  it  within  its  due 
bounds.  Liberty  is  thus  made  the  common 
caufc  of  all :  the  laws  that  fecure  it  are  fup- 
ported  by  Men  of  every  rank  and  order ;  and 
the  Habeas  Corpus  Ad,  for  inftance,  is  as 
zealoufly  defended  by  the  firft  Nobleman  in 
the  Kingdom,  as  by  the  meaneft  Subjeft. 

Even  the  Minifter  himfclf,  in  confequence 
of  this  inalienability  of  the  executive  authority, 
is  equally  interefted  with  his  fellow-citizens 
to  maintain  the  laws  on  which  public  liberty 
is  founded.  He  knows,  in  the  midft  of  his 
fchemes  for  enjoying  or  retaining  his  authorfty, 
that  a  Court-intrigue,  or  a  caprice,  may  at 
every  inftant  confound  him  with  the  multitude, 
and  the  rancour  of  a  fucceflbr  lojig  kept  out, 
fend  him  to  linger  in  the  fame  jail  which  his 
temporary  paffions  might  tempt  him  to  prepare 
for  others*  7 
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In  confequence  of  this  difpofition  of  thing9^ 
great  Men^  therefore^  are  made  to  join  in  a 
common  caufc  with  the  People,  for  reftraining 
the  exceffes  of  the  governing  Power;  and, 
which  is  no  lefs  effential  to  the  public  wel- 
fare, they  are  alfo,  from  this  fame  caufe,  com- 
pelled to  reflxain  the  excefs  of  their  own  pri- 
vate power  or  influence,  and  a  general  fpirit 
pf  juftice  beomes  thus  dtfFufed  through  all 
parts  of  the  State. 

_  _  • 

The  wealthy  Commoner,  the  Reprefentativc 
of  the  People,  the  potent  Peer,  always  having 
before  their  eyes  the  view  of  a  formidable 
Power,  of  a  Power  from  the  attempts  of 
which  they  have  only  the  Ihield  of  the  laws 
to  protea  them,  and  which  would,  in  the  iflue, 
retaliate  an  hundred  fold  upon  thepi  their  adts 
of  violence,  are  compelled,  both  to  wifh  only 
for  equitable  laws,  and  to  Obferve  them  with 
fcrupulous  exaAriefs. 

trct  then  ike  People  dread  (it  is  neceflary 
to  the  prefervation  of  their  liberty),  but  let 
them  never  entirely  .ceafe  to  love,  the  Throne, 
that  fole  and  indivifible  feat  of  all  the  aftiye 
ppwers  in  the  State. 

Let  them  know,  it  is  that,  which,  by 
lepding  an  immenfe  flrength  to  the  arm  of 
Juftice,  has  enabled  her  to  bring  to  account  as 
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well  the  moft  powerful,  as  the  meancft  ofi^- 
der,— which  has  fuppreffed,  and  if  I  may  fo 
exprefs  myfelf,  weeded  out  all  thofe  tyrannies, 
fometimes  confederated  with,  and  fometiines 
adverfe  to,  each  other,  which  inceffantly  tend 
to  grow  up  in  the  middle  of  civil  focieties,  and 
are  the  more  terrible  in  proportion  as  they 
feel  themfelves  to  be  lefs  firmly  eftablilhed. 

Let  them  know,  it  is  that,  which,  by 
making  all  honours  and  places  depend  on  the 
will  of  one  Man;  has  confined  within  private 
walls  thofe  projefts  the  purfuit  of  which,  in 
former  times,  fliook  the  foundations  of  whole 
States,— has  changed  into  intrigues  the  con- 
flifts,  the  outrages  of  ambition, — ^and  that 
thofe  contentions  which,  in  the  prefent  times, 
afford  them  only  matter  of  amufement,  are  the 
Volcanos  which  fet  in  flames  the  ancient  Com- 
monwealths. 

It  is  that,  which,  leaving  to  the  rich 
no  other  fecurity  for  his  palace  than  that  which 
the  peafant  has  for  his  cottage,  has  united  his 
caufe  to  that  of  this  latter,  the  caufe  of  the 
powerful  to  that  of  the  helplefs,  the  caufe  of 
I  the  Man  of  extenfive  influence  and  connexions, 
to  that  of  him  who  is  without  friends. 

It  is  the  Throne  above  all,  it  is  this  jealous 
Power,  which  makes  the  People  fure  that  its 
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Reprefcntatives  never  will  be  any  thing  more 
than  its  Reprefcntatives  ;  at  the  fame  time  it  is 
the  ever  fubfifting  Carthage  which  vouches  to 
it  for  the  duration  of  their  virtue. 


«M 


CHAP.    XI. 

^e  Powers  which  the  People  them/elves  exercife."^ 
^e  Election  of  Members  of  Parliament. 

THE  Efigliih  Conftitution  having  eflen- 
tially  conneded  the  fate  of  the  Men  to 
whom  the  People  trufl.  their  power,  with  that 
of  the  People  themfelves,  really  feems,  by 
that  caution  alone,  to  have  procured  the  latter 
a  complete  fecurity. 

However,  as  the  vicifiitude  of  human  affairs 
may,  in  procefs  of  time,  realize  events  which 
at  firft  had  appeared  moft  improbable,  it  might 
happen  that  the  Minifters  of  the  Executive 
power,  notwithltanding  the  intereft  they  them- 
felves have  in  the  prefervation  of  public  li- 
berty, and  in  fpite  of  the  precautions  exprefly 
taken  in  order  to  prevent  the  effeft  of  their 
influence,  fliould,  at  length  employ  fuch  effi- 
cacious means  of  corruption  as  might  bring 
about  a  furrender  of  fome  of  the  laws  upon 
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which  this  public  liberty  is  founded.  And 
though  we  fhould  luppofe  that  fuch  a  danger 
would  really  be  chimerical,  it  might  at  leaft 
happen,  that,  conniving  at  a  vicious  admini* 
Itration,  and  being  over  liberal  of  the  produce 
pf  the  labours  of  the  People,  the  Reprefen* 
tatives  of  the  People  might  make  them  fuffer 
many  of  the  evils  which  attend  worfe  forms  of 
Government.  ^  '• 

Laftly,  as  their  duty  does  not  confift  <aHily 
in  preferving  their  conftituents  againft  the  ca- 
lamities of  an  arbitrary  Government,  but  more* 
over  in  procuring  them  the  beft  adminiftration 
polfible,  it  might  happen^  that  they  would 
'manifeft,  in  this  xefped,  an  indifference  which 
would,  in  its  confequeaces^  ano^uat  to  a  rea|. 
calamity.     .  .      > 

It  was  therefore  neceiTary  that  the  Qo,nlli« 
tution  fliould  furniih  a  feniikly  for  all  th^ 
above  cafes ;  now,  it  is  ii^  the  right  of  eled;« 
ing  Members  of  Parlian^ent,  that  this  remedy 
lies. 

When  the  tin^e  is  come  at  which  the  com* 
iniffipn  which  the  People  had  given  to  their 
(delegates  expires,  they  again  affemble  in  their 
feveral  Towns  or  Counties  :  on  thefe  occafions 
they  have  it  in  their  power  to  eleft  again  thgf^ 
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qf  their  Sjeprffoatatives  wh^i^  fonn^r -coiiv. 
.  dud  th^y  approve,  and  to  rejcft  thofe  wlw^ 
have  contributed  to  give  rife  to  their  com- 
plaints. A  fimple  remedy  tjii3,^  aiui  whichr 
only  requiring  in  its  application^  a  knowIe(%e 
of  matters  of  fa&,  is  entirely  within  the  xes^ck 
of  the  abilities  of  the  People ;  but  a  reipedy,. 
at  this  fame  tim^s  which  it  the  moil  efiedual> 
that  could  be  applied :  for,  as  the  evils  coi;qt- 
plained  oU  mfo  merely  from  the  peculiar  dif- 
pofitions  ^f  a  certain  number  of  individuals,; 
to  fet  afide  thofe  individuals,  is  to  plucli:  up( 
the  evil  fay  the  lootsu.  .  n 

But  I  perceive,  that,  in  order  to  m^ke  the 
reader  fenfible^  of  the  advantages;  thait  may  zc^ 
crue  to  the  People  of  Inland,  from,  their 
right  of  eleftion,  there  is  another  of  their. 
tightSy  cf  which  it  is  abfolutely  necefliury  tfiat 
I-  Ihoisld  iBrft  give  an  account*  "^ 


f  ♦ 
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CHAP.    XII. 

Tht^uhjeSl  continued. — Liberty  of  the  'Pre/L    ; 

A  S  the  evils  that  may  be  coipjilained  of 
4^\^  in  a  State  do .  not  always  arife  merely 
from  the  defcd  of  the  law$,  but  alfo  from  the 
Qo1}-e:Kec\]tion  of  them,  and  this  non-eiecutioa 
of  fuch  :t  kiad^  that  it  is  often  impoffible  to 
Aibjed  it  tqany  t^xpceft  puniihment,  or  evenr 
to  afoertain  it  by  any  previous  definition^  Men^ 
in  feveral  States,  have  been  led  to  feek.  for  aa 
expedient  that  might  fupply  the  unavoidable 
deficienoy  of  legiflative  proviiions,  and  begin 
to\  operate^  as  it  were,  from  the  ppint  a( 
which  the  latter  b^gin  jto  fail :  I  mean  here 
to  fpeak  of  ifhe  Cenibriai  power;  a.  poweo 
which  tQay  pfodiace  excellent  effefts,  but  the 
cxetcife  of  which  (contrary  to  that  of  the  le-^ 
giflative  power)  muft  be  left  to  the  People 
themfelves.  *  •     ^ 

As  th^  propofed  end  of  Legiflation  is  not, 
according  to  what  has  b^en  above  obferved,  to 
have  tlie  particulkr  intentions  of  individuals, 
upon  every  cafe,  known  and  complied  witk, 
but  foiely  to'haVe'i^liat  is  moft  conducive  to 
the'  public  good  on  the  occafiotts-  that  arift, 
fou^dQut,  and  eftabliflied,  it  is  not'an  effentrai 
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requifite  in  Icgiflative  operations^  that  every  in^ 
dividual  fliould  be  called  upon  to  deliver  hi^ 
opinion;  apd  fii^c^  this  expedient^  w|iich  at 
firft  fight  appears  fo  natural^  of  feekin^  out  hj 
the  advice  qf  all  that  which  concents  all,  i^ 
found  liable,  when  carried  into  pradrice,  t€f 
the  greateft  inconvenience;,  we  muD:  not  hefi^ 
tate  to  lay  it  afide  entirely^  But  as  it  is  th^ 
ppinion  of  tndivi4ualiB  alone,  which  confti* 
tutes  the  check  of  a  cenlorial  power,  this  power 
cannot  poffibly  produce  its  intended  efie& 
any  farther  than  this  public  opinion  is  made 
knowt^  apd  declared ;  the  fentitnents  of  the 
People  are  (he  only  thing  in  queftion  here ; 
therefore  it  is  niscefiary  th^t  the  PcQplp  fliould 
fpeak  for  themfelves,  at^d  manifeft  thofe  fen- 
timenp.  A  particular  Court  of  Cenfure  there- 
fore eflentially  fruftrat^s  its  intended  purpofe  ; 
it  is  attended,  befides,  with  very  gre^t  i|)con:; 
Yeoiem^esi, 

As  the  ufe  of  fuch  a  Court  is  to  deter- 
piine  upon  |:hofe  caff^s  which  lie  out  of  the 
reach  of  t^e  laws,  it  cannot  be  tied  down  tc( 
^ny  precife  regulations.  As  a  farther  confc- 
<^uence  of  the  arbitrary  nature  of  its  fun&ions,  it 
^^nnot  even  be  fubjefted  to  any  confiitutiona| 
check ;  and  it  continually  prefents  to  the  eye 
the  v^cw  of  a  power  entirely  arbitrary,  and 
which  in  its  different  exertions  may  affei% 
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in  the  XDpA  cruel  manner;  the  peace  and  nap- 
pinef^  of  individuals*  It  is  attended^  befides, 
with  this  very  pernicious  confequence^  that,' 
by  dictating  to  the  people  their  judgments  of 
Mep:  or  meafures,  it  takes  from  them  that 
freedom, o^thinkingi  which  is  thenoblelt  prir 

vilege,  as  well  as  the  firmeft  fupport  of  Li^ 
J)erty  (a). 

We  may  therefore  look  upon  it  as  a  far* 
ttier  prck>f  of  the  foundnefs  of  the  principle* 

'  (f)  'M*  Ait  Mbnteiqiiiea,  and  M.  Rouffeaa,  ^d  ia» 
4eed  all:  the  Writetis  on  this  fiibjed  I  hare  mtt  with, 
beftow  yaft  c^comitiitit  on  the  Cenforial  Tribunal  that 
liad  been  inftituted  a(  Rome  f^— they  hare  not  been 
aw^e  t&i^t  this  power  of  Cenfnre,  Ibdged  in  the  handi 
^f  pecnliar  Maj^ftrates,  with  other  difcretionary  poweis 
annexed  to  it^  was  no  other  than  a  piece  of  State-»craft» 
like  thofe  ^  defcribed  in  the  preceding  Chapters^  and 
liad  been  contrived  by  the  Senate  as  an  additionsl 
means,  of  fecuring  its  authority.— -Sir  Tbomas  More 
has  alfo  adopted  fimilar  opinions  on  the  fubje^j 
and  he  is  fo'  far  from  allowing  the  people  to  canvaft  the 
anions  of  their  Rulers,  that  in  his  Syftem  of  Polity, 
whidi  he  calls  A"  Account  of  Utofia  (the  happy  Re* 
g^on»— -tS  and  T^ec)  he  .malces  it  death  for  individaak 
to  talk  about  the  condud  of  Government. 

I  feel  a  Icind  of  pl^afure,  Nnuft  confefs,  to  obferve 
on  this  occafion,  that  though  I^haye  been  called  by 
ibme  an  adrocate  for  Power,  I  have  carried  my  idea* 
of  Liberty  farther  than  many  Writers  who  have  men- 
aiaaed  (hat  word  with  much  enthufiafm. 

u  3 
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on  which  the  Engliih  conffitution  fs  foim^d| 
that  it  has  allotted  to  the  People  therafdvei 
the  province  of  openly  canvafling  ini  krrafigni 
ing  the  conduft  of  thofe  who  are  iriveftcd  '^itn 
any  branch  of  public  atithbrity ;  and  that  ith^$ 
thus  delivered  into  rfie  hands  of  tKd  Peopli 
iat' large,  the  exercife  of  thb  cenfbrid  powe/. 
Every  fubjed:  in  England  has  ndt  Only  a 
right  to  prefent  petitions  to  the  King,  or  to  the 
HoMfes  of  Parliament,  but  he  has  a  tight 
alfof  to  lay  his  cconplaints  aad.  0d;>ii3rv^\Dn9 
before  the  Public^  by  meaos  of  an  ope6 
prefe.  A  formidable  right  this,  tothofe  who 
rule,  mankind;  and  which,  continually  dil^ 
pelling  the  cloud  of  majefty  ty  whjch.  iJbcy 
^are  iurrounded,  briag^  them  to  a  leyelwkii  this 
reft  of  the  people,  and  ftf  ikes  ac  the  very  he^ 
ing  of  their  authority.  '- 

And  indeed  this  privilege  is  that  which  has 
been  obtained  by  the  EnglifliNatioia,  with  th^ 
greateft  diiHcuIty,  and  bteft  in  point  of  tim^ 
at  the  expence  of  the  Executive  power.  Free- 
dom was  in  every  other  refped  already  efta* 
bli&ed,  when  the  Engliih  were  ftill,  witH 
regard  to  the  public  exprefEon  of  their  fen^ 
timents,  under  reftraints  that  may  be  called 
defpotic.  Hiftory  abounds  with  inftances  of 
the  feverity  of  the  Court  of  Star-Chamber, 
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tgaiiift  thdfe  who  preflimea  to  write  on  poH* 
tical  fiibjefts*  It  had  fixed  the  fiumber  of 
priBtew  attd.  prihting-pfeflfes,  and  appointed  A 
iw^^  without  whofe  Approbation  no  book 
tould  be^tfubliflied.  Befides,  a^  this^rflbunal 
decidcj^' itiattert  by  its  oWn  finfg!e  authdrley; 
without  the  intervention  of  a  Jurjr^  it  was  al^ 
wayi  ready  co  find  thofe  perfoiis  guilty >  whom 
the  /Goiirc  was  pleafed  to  toc^  upon  as  fuch } 
Bof  wasiit  indoed  ttdtboixi  gnoubd  iji^t' Chief 
Jullke  CoJce^  wh^fe  tiotioiis  of  Ubetty-  Weti 
fbmj^Wh^  tainted  With  the  prejudice  ^  the 
WtiM  iti  which  he  liVed^'  cdncludeid,  &^  eld^ 
gluitis  he  hkn^  be^oWe^  *or  thitf  Couf^s  wit6 
fiyilig)  trhut  <«  the  tight  infiiiutldh  end  (dtdexii 
^thefi6f  being  (dbTetved,  k  diHrh:keqp  ail 
*<  England  in  J  quiet/*  ^  . 
:  After,  the  Court  of  Star-Qhanlber  J&ad  beeii 
abolfihed^  the  Lcmg  Parliantent^  Whofe  con4 
Aoft  ^ndaffuiEied  power. "ffitere  little  better  qua^t 
lifed  to  bear  a  fcrutiny,' revived  the^afegutetiojpts 
agaksft  the  freedom  of  the  ptefs.  Charlefs.the 
Second^  and  after  him  James  the  Second^. 
proctifed  farther  renewals  bf  theito*  Thefe 
latter  adi  having  expired  in  the  year  1692, 
were  at  this  aera,  although'  pofterior  to  the' 
Revolution,  cortunued  for  two  years  longer; 

U4 
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fo  that  it  was  not  till  the  ysear  1694^  that, 
in  confequcnce  of  the  Parliament's  refufal  to 
continue  the  pi'ohibitions  any  longer,  the  free- 
dom of  the  prefs  (a  privilege  which  the  Exe- 
cutive power  could  not^  it  feemed^  prevail 
upon  itfelf  to  yield  up  to  the  people)  was 
finally  eftabliihed« 

in  what  does  then  this  liberty  of.  the.  prefs 
prccifely  confift  ?  Is  it  a  liberty  left  to  every 
toe  to  pubiiih  any  thing  that  coobes  into  his 
bead  ^  to  calumniate^  :to  blacken,  whomfi)- 
iBver  he  pleafes?  No;  the  fame. laws  that  pro- 
ted:  the  perfon  and  t|ie  property  of  the  indivi- 
dual, do  alfo  proted  »h|s.  repytiction  ;  and  theiy 
decree  againft  libels^  i^hto  Really  fo,  punWi- 
Inents  of  niuch  the  fame  kbd  as  zte  eftabliih- 
ed  in  other  Countries.  But,  on  the  other  hand, 
they  do  not  allow,  as  in  other  States,  that  a 
Man  fhoiild  be  deemed  guilty  of  a  crime  for 
merely  publiihing  fomething  in  print ;  and 
they  appoint  a  puniihment  only  againft  him 
who  has  printed  things  that  are  in  their  nature 
criminal,  and  who  is  declared  guilty  of  fo  do- 
ing by  twelve  of  his  equals,  appointed  to  de- 
termine upon  his  cafe,  with  the  precautions  we 
have  before  defcribed. 

The  liberty  of  the.  prefs,  as  eftabliflied  in 
England,  confifts  therefore,  to  define  it  more 
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precifely^  in  this,  That  neither  the  Courts  of 
Juftice,  nor  any  other  Judges  whatever,  are  au* 
thorifed  to  take  any  notice  of  writings  intended 
for  the  prefs,  but  are  cpnfined  to  thofe  which 
are  actually  printed,  and  mufl,  in  thefe  cafeSi 
proceed  by  the  Trial  by  Jury. 

k  is  even  this  latter  .  circumftance  which 
more  particularly  conftitutes  the  freedom  ,of 
the  prefs.  If  the  Magiftrates,  though  con* 
fined  in  their  proceedings  to  cafes  of  criminal 
publications,  were  to  be  the  fole  'Judges  of 
the  criminal  nature  of  the  things  publiflied^' 
it  might  eaiily  happen  that,  with  regard  to  a 
poiqt  which,  like  this,  fo  highly  excites  the 
jcaloufy  of  the  governing  Powers^  they  WQuld 
exert  themfelves  with  fo  much  fpirit  and  pe^r- 
iipverance,  that  they  might,  at  length,  fuc- 
ceed  in  completely  ftriking  off  alt  the  heads  of 
the  hydra. 

But  whether  the  authority  of  the  Judges  be 
exerted  at  the  motion  of  a  private  individual, 
or  whether  it  be  at  the  inftance*of  the  Govern-* 
ment  itfelf,  their  fole  ofEce  is  to  declare  the 
punilhment  eftabliihed  by  the  law  : — it  is  to 
the  Jury  alone  that  it  belongs  to  determine 
on  the  matter  of  law,  as  well  as  on  the  matter 
of  fad ;  that  is,  to  determine,  not  only  whe* 
thcr  the  writing  which  is  the  fubjed:  of  the 
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charge  *  has  really  been  comp6fi[d%'the  Matl 
tharged  with  haying  done  it,  atid'  whether  k 
fee  really  meant  of  the-  perfon  hanrteit  nr  the  5n- 
didhnent,— but  alfo,  whether'  itsr  ieontettts  ar^ 
triminal.    *       <    ^    -      .      '  -  ,  , 

.  And  though  the  kw  irt  En^taiid  does  not 
allow  a  Man,  profecuted  fbi^  having  publiflied 
a  libel,  to  offer  to  Tuppoft  by  evidence  the 
truth  of  the  fods  contained  in  it,  (a  mode  of 
{)roceeding  which  would  be  attended  with  Very 
roifchievoUs  cohfequences,  and' is '€ very  where 


of  their  verdlit,  that  i5,  Aidy  gfo\lnrf  it  upott 
what  confiderations  they  pleafe,  it  is' very  pro* 
babie  that  they  wolild  acquit  the  acculed  pirty, 
if  the  Fadts  ajflerted  in  the  writing  befote  them, 
were  matter  of  undoubted  truth,  and  of  ii  ge-* 
ne'ral  evi^  tehden]^^  They,  at  leaft,  would 
Certainly  have  it  their  powen 

And  this  woiild  flill  more  likely  be  the'cafe 
if  the  conduft  of  the  Government  kfelf  wi* 
arraigned  j  beeaufe,    belides   this   conviftioft 

(«)  fit  a£ttM>s  for  damages  htnwtpn  Mwiiuuh,  the. 
cafe,  -if  i  miftftka  nol,  h  diffetf nt,  and  the  defbadant  U 
^Jlewed  to  produce  endence  of  the  faAs  aiferxed  by 
him. 
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which  We  fuppofe  iti  -the  Jury,'  of  the  ctt^ 
tftinty  of  the  fa&$,  they  wotild'  alfo  be  in- 
fltienccd  by  their  fcirffe  'of  'a'  pth)d|>le  gefne- 
fally  admitted  inf  England,  and  which,  in  a 
late  celebrated  caufe,  has  been  ftrongly  infiftecJf 
upon,  viz.  That,  *"  thbagh  to  fpeak  ilV  of  iiir 
«*'dividuais  was  deferving  of  repfehenfion^ 
<^  yet  thie  public  ads  of  Oorernment  ou^ht 
*•  to  lie  bpen  to  public  examination,  and  that 
^  it  was  a  fervice  donie  to  the  State,  to  cktivaft 
« them  fredy  («);"  -  '-  '  . '' ' ;'; . 

And  indeed  this  extreme  fecurity  with  Avfiich 
cVery  man  in  En^and  b  enabled  to  communi- 
cate his  fentiments  to  the  PuHici  and  the  ge* 
net al  icemcern  which*  matters  relative  to  the 
GMtmrncM  are  i  always  fure  to  create,  kai 
wocvdetftrllyr  mukiplied  aU  I^nds  of  public  pa- 
pers* Beddes  thofe  which,  being  pubfiflied  at 
the  end  of  every  year,  month,  dr  wecfe/pre- 
ieat  to  i  the  reader  a  recapitulation  of  every 
thing  rinterefttng:  that  may  have 'been  done^or 
<aid  ^urioig  their  refpedive  periods,  there  are 
ieveral.odiers,  which  making  their  appearance 
?very  day,  or  every  other  day,  communicate 
to  the  public  the  feveral  m^afures  taken^-by 

w  \ 

(4)  See  Serjeant  Gljan'a  Speech  for  WbofttUl  ia 
the  profecotion  againft  the  latter,-  by  the  Attornfy* 
General,  for  publifliiog  Juniu8*s  letter  to  the  King. 
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the  Government^  as  well  as  the  diflT^rc^t  caufes 
of  any  importance^  whether  civil  or  crimmal^ 
that  occur  in  the  Courts  of  Juftipe,  at^d 
iketches  from  the  fpeeches  either  of  the  Ad«- 
vocates  or  the  Judges,  concerned  in  the  ma- 
nagement and  decifion  of  them.  purmg«the^ 
time  the  Parliament  continues  fittings  the  votes 
or  refolutions  of  the  Houfe  of  Conmions.  are 
daily  publiihed  by  authority ;  and  the  .  moft 
interefting  fpeeches  in  both  Houfes>  are  takea 
down  in  ihort-hand,  and  conimunicated  fi>  the 
Public,  in  prjnt.  y_ 

LafUy,  the  private  ^anecdotes  iq.the  MettQ* 
polls,  and  the  Country,  concur  s^lfo  towards 
filling  the  colledion ;  and  as  the  feversd  public 
papers  circylate,  or  mrq  tr^fcrib^  into  others, 
in  the  different  Country  Towns,  and  tven 
find  their  way  into  the  villages,  where  every 
Man,  down  to  the  labourer,  perufes  theaoi  with 
a  fort  of  eagernefs,  ev^ry  individual  thus  bo- 
comes  acquainted  with  the  State  of  the  Nation, 
from;  one  end  to  the  other ;  and  by  thefe  means 
the  general  intercourfe  is  fuch,  that  the  three 
Kingdoms  fecm  as  if  they  were  one  fingle  Town. 

And  it  is  this  public  notoriety  of  all  things, 
that  conftitutes  the  fupplemental  pow^r,  or 
check,  which,  we  have  above  faid,  is  fo  ufe- 
ful  to  remedy  the  unavoidable  infufficiency 
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pf  the  laws,  and  keep  within  their  refpe^ve 
bounds  all  thofe  perions  who  enjoy  any  ihare 
of  public  authority. 

As  they  are  thereby  made  fenfible  that  all 
their  aftions  ar^  ^^pofed  to  public  view,  they 
dare  not  venture  upon  thofe  ads  of  partiality, 
thofe  fecret  connivances  at  the  iniquities  of 
particular  peribns^  or  thofe  vexatious  pra&iQes, 
^hiph  the  Map  in  pffice  is.  but  too  apt  to  be 
guilty  of^  wheQ,  ejpercifing  his  office  at  a 
dii^ance  frpm  the  public  eye,  and  as  it  were 
in  a  corner,  he  is  fati$fie4  tl\at  provided  he  be 
cautious,  he  may  (^ifpenfe  \yith  being  juft. 
Whatever  m§y  be  the  kind  of  abufe  in  which 
perfpns  ip  power  may,  in  fuph  a  flate  of  things, 
be  tempted  to  indulge  themfelves,  they  are 
convinced  that  their  irregularities  will  be  irn* 
nxediately  divulged.  The  Juryman,  for  exam- 
ple, knows  that  hi^  verdid,  the  Judge,  that 
his  direftion  to  the  Jury,  will  prefcntly  be  laid 
bpfo^e  the  Public:  and  there  is  no  Man  in 
office,  but  who  thus  finds  himfelf  compf^Ued,- 
in  almoft  eyery  inftance,  tq  choofe  between 
his  duty,  and  the  furrender  of  all  his  former 
reputation. 

It  will,  I  am  aware,  be  thought  that  X  fpeak 
in  too  high  terms,  of  the  efFefts  produced 
^y  the  public  news^papers.    I  indeed  confefs 
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that  aU  the  pieces  pdntaaned  in  them  'ape  not 
patterns  of  good  reafoning,  or  of  the  trueft 
Attic  wit ;  but^  on  the  other  hand^  it  ilcarcely 
iver  happens  that  a  fubjed  in  which  tWe  laws, 
or  iit  general  the  public  welfare^^re  feally  con- 
cerned, fails  ta^call  forth  (bme  abfe  writery 
who,  under  fome  fomi  or  other,  ccMnmunicate^ 
to  the  public  his  obfervations  and  complaints* 
I  ihall  ^dd  here,  that,  though  an  upright  Man 
labouring  for  a  while  under  a  flrong  popular. 
pre}ud]ce,  may,'fupported  by  the  confcioufnefs 
of  his  innocence,  endure  with  patience  the 
feverefl:  imputations,  the  guilty  Man, '  hearing* 
nothing  in  the  reproaches  of  the  public  but 
what  he  knows  to  be  true,  and  already  upbraids 
himfelf  with,  is  very  far  from  enjoying  any 
Aich  comfcM't;  and  that,  when  a  man's  own 
confcience  takes  part  againft  him,  the  moft 
defpicable  weapon  is  fufficient  to  wound  himta 
the  quick  (^)r  ,1 

{a)  I  (hall  take  this  occafion  to  obferve/  thgt  die  li- 
berty of  the^  prefk  is  fo  far  from  being  injafiou's  to  the 
repvtarion  of  incKvidualsy  <  (as  fdme  perfons  bare  com** 
]<amed)  that  it  is,  on  .the  contiary,  itsfareft  gnaid. 
When  there  exifts  no  means  of  communicat\QO  with  the 
Pablic,  «very  one  is  expofed,  without  defenee,  to  the 
fecret  .(hafts  of  malignity  and  envy.  The  Kian  in  of« 
fice  lofes  his  reputation^  the  Merchant  &is  credit,  the 
^Tate  inditidttfti  %is  ehargftefy  without  fo  much  as 
knowing,  either  who  are  his  enemies,   or  which  way 
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Even,  tbofe '  perfons •  wl^ofb  gieatnefs  feepis 
moft  tQ  ,fet  thcai  above  the  re^qh  of  public 
ccpfwe,  ^.re  fiot  thgfe  who  le^ft  feel  its  eiFed^ 
They-  have  need  of  the  fuffrages  of  tl^at  vulgar 
whom  th^y  2^ff^&  to  defpife,-  and  }vhQ  are,  ^fr. 
ter  all, '  the  difpenfcrs;  of  that  glopy^  whU:h  is. 
tlf  e  real  gbjeit  of  their  ambitioua  caf  ef.  Thought 
all  have  not  {(y  ipuch  •  fineerky  ^  Alexa(>der,^ 
they  havQ  eqw^l  teafon .  tp  ^<:<i|ai9iy  0  People  i 
7i^iat  toils:,  do.  vit  not  nndergOy  in  {fvitr.  to  gam  yonir 

I  confefe.  that  \ia  a  State  where  the  People 
dire  not  Jpelk  tbtfir.rfentimentg,  but  with  4- 
view  to  pleafe  the  ears  of ;  thf it:  rulers,  it  igr 
^ofiiVle  that  either,  the  Frince,  qv  thofc  tt^ 
whom  he  has  trufted  his  authority,  may^  foxne*. 

tim^ .  miftak^r  the  nature  of  the  public  f(Tn- 
tia^ent^y  or^  that,  for  want  of  that  alfc&ioa, 
of  which,  tbi^y  ?u;e  denied  all  public  marjc-s, 
they  may  .reft'  contented  with  mfpiring  fer-. 
TOT,  and  OT>ke  theiftfelve?  ?viien4*  in  beholds 
ing  the*  ovcD-awed  mvltit ude  fmotb^  theWj 
comjdiaihds^'"    •     «  '  -'i        .:    ' 

tiipy  carr^QQthe.ir 'Attacks,  But  when  there  exifts  a  free 
prefs,  4n  innocent  Man  immediately  brings  the  matter  ihto 
open  jlliy,  ivA  ciufhes  his  advcrfaries,  at  dtoce,'  by  a  paMc 
c&alletTg^  to'  la7  Before  the  public  the  gbands  of  thdf 
feverd  jmpimiio^  .         • 
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But  when  the  laws  give  a  full  fcope  to  the 
People  for  the  cxpreffion  of  their  fentiments, 
thofe  who  govern  ciutinot  conceal  from  them* 
felves  the  dlfagreeable  truths  which  refound 
from  all  fides.  They  are  obliged  to  put  up 
even  with  ridicule ;  and  the  coarfeft  jeils  arc 
not  always  thofe  which  give  them  the  leaft 
vneafinefs.  Like  the  lion  in  the  fable,  they 
muft  bear  the  blows  of  thofe  enemies  whom 
they  defpife  the  moft ;  and  they  are,  at  length, 
(lopped  fliort  in  their  career,  and  compelled 
to  give  up  thofe  unjuft  purfuits  which  th^ 
find  to  draw  upon  them,  inftead  qf  that  ad^ 
miration  which  is  the  propofed  end  and  reward 
of  their  labours,  nothing  but  mortification  and 
difguft. 

In  fhort,  whoever  confiders  what  it  is  that 
conftitutes  the  moving  principle  of  what  we 
c^U  great  affairs,  and  the  invincible  fenfibility 
of  Man  to  the  opinion  of  his  felloW-creatures^ 
will  not  hefiMte  to  affirm  that,  if  it  were  pofr 
fible  for  the  liberty  of  the  prefs  to  exift  in  a 
defpotic  government,  and  (what  is  not  lefs  dif^ 
ficult)  for  it  to  exifi:  without  changing  the 
conilitution,  this  liberty  of  the  prefs  wovild 
alone  fprpi  a  counterpoife  to  the  ppw^r  pf  the 
Prince.  If,  fpr  example,  in  an  empire  pf  the 
£aft,  a  fan&uary  could  be  founds  whic}i,  ren-r 
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l!«red  refpeftable  by  the  ancient  religion  pf 
the  people^  might  enfure  fafety  to  thofe  who 
fliould  bring  thither  their, obfervations  of  any 
kind,  ahd  that  from  thence  printed  papers 
ihouldiffucj  which,  under  a  certain  feal,  might 
lie  equally  refpcdedi  and  which  in  their  daily 
appearance  Ihould  examine  and  freely  difcuft 
the  condua  of  the  Cadis,  the  Bafliaws,  the 
Vizir,  the  Divan,  and  the.  Sultan  himfelf,— 
that  would  introduce  immediately  fome  degree 
!of  liberty; 


■    -- 


CHAP;     XIIL 

4 

The  SubjeSi  continuedi 

ANOTHER  effea:,  aiid  a  very  confiderabl<* 
one,  of  the  liberty  of  th«  prefs,  is,  that 
it  enables  the  People  effedtually  to  exert  thofe 
means  which  the  Conftitutiotl  has  beftowed  on 
them,  of  bfluencing  the  motions  of  the  Go- 
vernment* 

It  has  been  obferved  in  a  former  place,  how 
it  came  to  be  a  matter  of  impoffibility  for  any 
large  number  of  men,  when  obliged  to  aft  in  a 
body,  and  upon  the  fpot,  to  take  any  well- 
weighed  refolution.  But  this  inconvenience, 
which  is  the  inevitable  co'nfequence  of  their 
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fituation,  does  in  no  wife  argufe  a  pcrforial  ift- 
feriority  in  them,  with  rcfpeft  to  the  few  who, 
from  fome  accidental  advantages,  are  enabled 
to  influence  their  determinations.     It  is  not 
Fortune,  it  is  Nature,  that  has  made  the  ef- 
fcntial  differences  between  Men  :  and  whatever 
appellation  a  fmall  number  of  perfons  who 
fpeak  without  fufficient  refledion,  may  affix 
to  the  general  body  of  their  fellow-creatures, 
the  whole  difference  between  the  Statefman, 
and  many  ^  Man  from  among  what  they  call 
the  dregs  of  the  People,  often  lies  in  the  rough 
outfide  of  the  latter ;   a   difguife  which  ma/ 
fall  off  on  the  firfl  opportunity ;  and  more  than » 
once  has  it  •  happened,  that  from  the  middle 
of  a  multitude  in  appearance  contemptible, 
there  have  been  feen  to  rife  at  once  Viriatufes, 
or  SpartacufeSi 

Time,  and  a  more  favourable  iituation  (to 
repeat  it  once  more)  are  therefore  the  only 
things  wanting  to  the  People ;  and  the  free- 
dom of  the  prefs  affords  the  remedy  to  thefe 
difad vantages.  Through  its  aififtarice  every  in- 
dividual may,  at  his  Icifure  and  in  retirement, 
inform  himfelf  of  every  thing  that  relates  to  the 
queflions  on  which  he  is  to  take  a  refolution. 
Through  its  affiftance,  a  whole  Nation  as  it 
were  holds  a  Council,  and  deliberates;  ilowly 
indeed  (for  a  Nation  cannot  be  informed  like 


I  , 
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teaffembly  of  Judges),  but  after  a  regulaif 
inanneri  and  with  certainty.  Through  its  af- 
iGflance,  all  matters  of  fad  are,  at  lengthy  made 
clear ;  and,  through  the  conflid  of  the  different 
anfwers  and  replies^  nothing  at  laft  remainsj 
but  the  found  part  of    the  arguments  (tf)i 

,     faj  This  right  of  publicly  difcoffiny;  political  Subjeas; 
is  alone  a  great  advantage  to  a  People  whd  enjoy  iti 
nd  if  the  Citizens  of  Geneva*  for  inftance.  have  pre- 
served  their  liberty  better  than  the  people  have  been 
iible  to  do'  in  the  bther  Commonwealths  of  Switzerland, 
it  is^  I  think,  owing  to  the  ejttehfive  right  they  poffeft 
of  making   public  remonftrances  to   their  Magiftrates. 
To   thefe  remonftrances    the  Magiftrates,  for   inftance 
the  Council  of  Ttventy-^tve,  to  which  they  are   afually 
made,  are  obliged  tc^  give  in  atifwer.      If  this  anfwer 
does   not  fatisfy  the  remonflrating  Citizens,   they  take 
time,  perhaps  two  or  three  weeks,  to  make  a  reply  to  it, 
which  muft   alfo    be   anfwered;    and  the   number   of 
Citizens   who  go  up  with  each   new  remonftrance  in- 
creafes,  ^cbofdiiig  as  they  Are  thought  to  haVe  reafoti 
•on  their  fide.    Thus,  the  remonftrances  which  wdre  madie 
fome  years  ago,  on  account  of  the  fentence  againft  the 
celebrated  M,  RouiTeau,  and  were  delivered  at  hrft  by 
only  forty  Citizens,  were  afterwards  often  accompanied 
by  about  nine  hundred,  ■         This  circumflance,  together 
which  the  ceremony   with  which   thofe   remonftrances 
(or  Refrefttttationsp  as  they  more  commonly  call  them) 
are  delivered,  has  rendered  tbem  a  great  check  on  the 
condud  of  the   Magillrates  :    they  even  have  been  (till 
more  ufeful  to  the. Citizens  of  Geneva,  as  a  preventative 
than  as  a  remedy ;  and  nothing  is  more  likely  to  deter  the 
Magiftrates   from  taking  a  ftep  of  any  kind  than  the 
thought  that  it  will  give  rife  to  a  Refreftntatlfm^ 

X  X 
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Hence,  though  all  good  Men  may  not  thitife 
themfelves  obliged  to  concur  implicitly  in  the 
tumultuary  refolutions  of  a  People  whom  their 
Orators  take  pains  to  digitate,  yet,  on  the  other 
hand,  when  this  fame  People,  left  to  itfeli^ 
perfeveres  in  opinions  which  have  for  a  long 
time  been  difcuffed  in  public  writings^  and 
from  which  (it  is  eflenfial  to  add)  all  errors 
concerning  fafts  have  been  removed,  fuch  pcr^ 
feverance  is  certainly  a  very  reipeftable  dor 
cifion  ;  and  then  it  is,  though  oBly  then^  that 
wc  may  with  fafety  fay,—"  the  voice  of  the 
**  People  is  the  voice  of  God.** 

How,  therefore,  can  the  people  of  England 
ii£i^  when^  having  formed  opinions  which  majr 
really  be  called  theit  own,  they  think  they  have 
jufl  caufe  to  complain  againil  the  Adminiftra-^ 
tion  ?  It  is,  as  has  been  faid  above,  by  mean?, 
of  the  right  they  have  of  electing  their  Re*- 
prefentatives ;  atid  the  fame  method  erf  gene- 
ral  intercourfe  that  has  informed  them  with 
regard  to  the  objeds  of  their  complaints,  Wili 
likewife  enable  them  to  apply  the  remedy  t^ 

them. 

Through  this  means  they  are  acquainted 
with  the  nature  of  the  fubjeds  that  have  been 
deliberated  upon  in  the  Aflembly  of  their  Re^- 
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pr^^fentatives  ;-^thcy  axe  mformed  by  whom 
th^  different  motions  were  twid£,-^by  whom 
they  were  fupported ;  and  the  manner  in 
which  the  fuffrages  are  delivered,  is  fuch,  that 
they  always  can  know  the  names  of  thofe  whp 
have  voted  conftantly  for  the  advancement  of 
pernicious  meafures« 

,  And  the  People  ;iot  only  know  the  par- 
tixnilar  difpoiitians  of  every  Mexuber  of  the 
Houfe  of  Commoas;  but  the  general  noto-- 
xiety  of  all  things  gives  them  alio,  a  know-- 
ledge  of  the  political  rentin;;ients  of  a  great 
number  of  thofe  whom  their  fituation  in  life 
Tenders  fit  to  fill  a'  place  in  that  Houfe. 
And  •  availing  themfeives  of  the  feveral  va^ 
jcancies  that  happen,,  and  ^ill  more  of  the  op- 
•jportunity  of  a  geaer^  election,  they  purify 
either  fucceffively,  or  at  once,  the  Legiflative 
Afl<^mbly;  and  thus,  withoijt  any  commo- 
tion or  danger  to  the  State,  they  ejOTeft  a  ma- 
terial refiarraation  in  tie  views  of  the  Govern- 
foenti 

I  am  aware  that  feme  perfons  will  doubt 
thefe  patriotic  and  fyft«Taatic  views  which 
I  am  here  attributing  to  the  People  of  England, 
«nd  will  objedl:  to  me  the  diforders  that  fome^ 
times  happen  at  Ele<3ions.    But  this  reproach 

X3 
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which,  by  the  way,  comes  with  but  little 
propriety  from  Writers  who  would  have  the 
People  tranfadi  every  thing  in  their  own  per- 
fons,  this  reproach,  I  fey,  though  true  to  a 
certain  degree,  is  not  however  fo  much  fo  as  it 
is  thought  by  certain  perfons  who  have  taken 
only  a  fuperficial  furvey  of  the  ftate  of  things. 

Without  doubt,  in  a  Conftitution  in  which 
all  important  caufes  of  uneafinefs  are  fo  effect 
tually  prevented,  it  is  impoffible  but  that  the 
People  will  have  long  intervals  of  inattention. 
Being  then  called  upon,  on  a  fudden,  from 
this  fiate  qf  inactivity,  tq  eleftReprefentativeSj^ 
they  have  not  examined,  beforehand,  the  me? 
rits  of  thofe  who  alk  them  their  votes  j  and 
the  latter  have  not  had,  amidft  the  general 
tranquillity,  any  opportunity  to  ma|:e  theniT 
felves  known  to  them^ 

The  Eledor,  perfuaded,  at  the  fame  time^ 
that  the  perfpn  whom  he  will  eleft,  will  be 
equally  interefted  with  himfelf  in  the  fupport 
of  public  liberty,  does  not  enter  into  laborious 
difquifitions,  and  from  which  he  fees  he  may 
exempt  himfelf.  Obliged,  however,  to  give 
the  preference  to  fomebody,  he  forms  his 
choice  on  motives  which  would  not  be  cxcuf*- 
able,   if  it  were  not  that  fome  motives  ar^ 
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neceflary  to  make  a  choice^  and  that^  at  this 
inftant,  he  is  not  influenced  by  any  other  :  and 
indeed  it  mull  be  confefled,  that,  in  the  ordi- 
nary courfe  of  things,  and  with  Eleftors  of  a 
pertain  rank  in  life,  that  Candidate  who  gives 
the  beft  entertainmeut,  has  a  great  chance  to 
get  the  better  of  his  competitors, 

3ut  if  the  meafures  of  Government,  and 
the  reception  of  thpfe  meafures  in  Parliament, 
by  means  of  a  tpo  complying  Houfe  of  Com- 
mons, Ihould  ever  be  fuch  as  to  fpread  a  feri* 
ous  alarm  among  the  People,  the  fame  caufes 
vvhich  have  concurred  to  eftablifh  public  li- 
berty, would,  no  doubt  operate  again,  and 
likewife  concur  in  its  fupport.  A  general 
combination  would  then  be  formed,  both  of 
thofe  Members  of  Parliament  who  have  re- 
mained true  to  the  public  caufe,  and  of  per- 
fons  of  every  order  among  the  People.  Public 
meetings,  in  fuch  pircumftances,  would  be 
appointed,  general  fpbfcriptions  would  be  er^^ 
tered  into,  to  fupport  the  e^pences  what- 
ever they  might  be,  of  fuch  a  neceflary  op- 
pofition ;  and  all  private  and  unworthy  pur- 
pofes  being  fupprefled  by  the  fenfe  of  the  Na- 
tional danger,  the  choice  of  the  eledtors  would 
$hcn  be  wholly  determined  by  the  confidef^ 

1^^ 
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ation  of  the  public  fpirit  of  tJbe  Candidatea^ 
and  thq  tokens  given  by  them  of  fuch  fpkit-, 

Thus  were  thofe;  Parliaments  formed^  .lehich 
fupprefled  arbitrary  taxes  and  impTifonments, 
Thus  was  it|  that^  under  Charles  the  Second^ 
the  People,  when  recovered  from  that  cht 
thufiafm  of  affe^ion  with  which  they  received 
a  King  fo  long  perfecuted,  at  laft  returned  to 
kim  no  Parliaments  but  fuch  as  were  coip- 
pofed  of  a  majority  of  Men  attached  to  public 
liberty.  Thus  it  was,  that,  perfevering  in  a 
pondud:  which  the  circumftances  of  the  time? 
rendered  neceflary,  the  People  baffled  the  arts 
pf  the  (government  j  and  Charles  difiolve4 
three  fucceffiye  Parliaments,  without  any  6ther 
effefk  but  that  of  having  thofe  fame  Men  rci 
jchofen,  and  fet  again  in  oppofition  to  him,,  of 
whom  he  hoped  he  had  rid  himfelf  for  ever. 

Nor  was  James  the  Second  happier  in  his 
attempts  than  Charles  had  beeb.  This  Prince 
foon  experienced  that  his  Parliament  was  ac* 
tuated  by  the  fame  fpirit  as  thpfe  which  had 
pppofed  the  defigns  of  his  late  brother  j  and 
having  fuffered  himfelf  to  be  led  into  mea-? 
fures  of  violence,  inftead  of  being  better 
taught  by  the  difcovery  he  made  of  the  real  fen- 
timents  of  the  People,  his  rei'gq  was  terminated 
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by  that  cataftrophe  with  which  every  one  is  ac-» 
iquainted. 

Indeed,  if  we  comt>ine  the  right  enjoyed 
by  the  People  of  England,  of  elefting  theif 
Jleprefentatives,  with  the  whole  of  the  Eng^ 
lifli  Government,  we  ihftll  becc^ne  continuailly 
more  and  more  fenfible  of  the  excellent  ef-? 
fefts  that  may  refult  from  that  right.  All  Men 
in  the  State  are,  as  has  been-  before  obferved, 
really  intereftcd  in  the  fupport  of  public  li- 
berty ; — nothing  but  temporary  motives,  and 
fuch  as  are  qi^ite  peculiar  to  themfelves,  can 
poffibly  induce  the  Members  of  any  Hoiife  ci 
Commons  to  connive  at  meafures  deftrudlive 

.  •  *  »  • 

of  this  liberty  :  the  People,  therefore,  under 
fuch  circumftances,  need  only  change  thefc 
.  Members  In  order  effeftually  to  reform  the 
fonduft  of  that  Houfe :  and  it  may  fairly  be 
pronounced  beforehand,  that  a  Houfe  of  Com- 
mons,  compofed  of  a  new  fet  of  perfons,  will 
from  this  bare  circumft^nce,  be  in  the  ifiterefts 
p{  the  People. 

Hence,  though  the  complaints  of  the  People 
do  tiot  always  meet  witK  a  fpeedy  and  im- 
mediate redrefs  (a  celerity  which  would  be 
the  fymptom  of  a  fatal  tjnfteadineft  in  the 
CohHitutidn,  and  would  looner  or  later  bring 
p;j  its  ruin)  yet,  when  we  attentively  confider 
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the  nature  and  the  r efources .  of  this  Conftitu-.* 
tion,  we  ihall  not  think  it  too  bold  an  aflertion 
to  fay^  that  it  is  impoiEble  but  that  complaints 
in  which  the  People  perfevere,  that  is,  to  re- 
peat it  once  moire^  well-grounc(ed  complaints, 
will  fooner  or  latter  be  redrefled* 


^^ 
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I 

Right  of  ReJIftancef 

BUT  all  thofe  privileges  of  the  People,  con» 
fidered  in  themfelves,  are  but  feeble  de- 
fences againft  the  real  ftrength  of  thofe  who 
govern.  AH  thofe  provifions,  all  thofe  reci-* 
procal  Rights,  neceffarily  fupppfe  that  things 
f  emain  in  their  legal  and  fettled  courfe ; 
what  would  then  be  the  refource  of  the  People, 
if  ever  the  Prince,  fuddenly  freeing  him- 
felf  from  all  reftraint,  and  throwing  himfelf 
as  it  were  out  of  the  Confiitution,  ihould  no 
}onger  refpeft  either  the  perfon  or  the  pro^ 
perty  of  the  fubjed^  ajid  either  Ihould  mal^e 
no  account  of  his  conventions  with  his  Par- 
liament, or  attempt  to  force  it  implicitly  tQ 
fnbmit  to  his  will  ?— It  would  be  refiftance, 
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Without  entering  here  into  the  difcuffion 
of  a  doftrine  which  would  lead  us  to  enquire 
into  the  firft  principles  of  Civil  Government, 
confequently  engage  us  ip  a  Iqng  difquifition, 
?ind  with  regard  Jo  which,  befides,  perfon^ 
free  from  prejudices  agree  pretty  n^uch  in  theit 
opinions,  I  fliaU  only  obferve  here  (and  iip 
will  be  fufEcient  for  my  purppfe)  that  the 
queflion  has  been  dec:ided  in  favour  of  thi^ 
dodrine  l^y  the  Laws  of  England,  and  thap 
jrefiftance  is  looked  ppon  by  them  as  the  ulti- 
mate and  lawful  fefpurce  againfl  the  violences 
.pf  Ppwer, 

It  was  refiftance  that  gave  birth  to  the  Great 
Charter,  that  lafting  foundation  of  Engliih 
Liberty ;  and  the  excefles  of  a  Power  eftablilh- 
jpd  by  force,  were  alfo  reflrained  by  force  (a)^ 

{a)  Lord  Lyttelton  fays  extremely  well  in  his  Per« 
fiaxi  Letters,  **  If  the  privileges  of  the  People  of 
**  England  be  conceffions  from  the  Crown,  is  not  the 
*f  power  of  the  Crown  ^itfelf^  a  conceffion  from  the 
<<  People  ?"  It  might  be  faid  with  eqaal  truth,  and 
fomewhat  more  in  point  to  the  fnbjed  of  this  Chapter,^— •. 
Jf  the  privileges  of  the  People  be  an  encroachment 
on  the  power  pf  Kings*  th^  power  itfelf  of  King* 
)vas  at  firft  an  encroachment  (no  matter  whether  ef- 
feded  by  furprize)  on  the  natural  liberty  of  the 
feople. 
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It  has  been  by  the  fame  means  that,  at  dif- 
ferent timesj  the  People  have  procured  the  con* 
firmation  of  the  fame  Charter.  Laftly,  it 
has  alfo  been  the  reiiftance  to  ^  King  who 
made  no  account  of  his  own  engagements; 
that  has,  in  the  iffue,  placed  on  the  Throne 
the  family  which  is  now  in  poflcffion  of  it. 

This  is  not  all;  this  refource  which,  till 
then,  had  pnly  been  an  aft  of  force,  oppofed 
to  other  a(9:s  of  force,  was,  at  that  asra,  ex* 
prefly  recognized  by  the  Law  itfelf.  The 
Lords  and  Commons,  folemnly  affembled,  de- 
clared, that  "  King  James  the  Second,  having 
**  endeavoured  to  fubvert  the  Conftitution  of 
**  the  Kingdom,  by  breaking  the  original 
*^  contract  between  King  and  People,  and  hav- 
*'  ihg  violated  the  fundamental  laws,  and 
*^  withdrawn  himfelf,  had  abdicated  the  Go-*- 
^  vernment ;  and  that  the  Throne  was  thereby 
^*  vacant  (a).'* 

And  left  thofe  principles  to  which  the  Re-- 
volution  thus  gave  a  fandtion,  Ihould,  in  pro- 
cess of  time,  become  mere  arcana  of  Statej^ 
cxclufively  appropriated,  and  only  known,  to 
a  certain  clafs  of  Subjefts,  the  fame  Aft,  we 
have  juft  mentioned,  exprefly  infured  tp  iHf 

(a)  The  Bill  of  Rights  has  fince  given  4  new  fandlioii 
^  all  thefe  principles. 
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dividuah  the  right  of  publicly  preferring  com^ 
plaints  agaittft  the  abufes  of  Government, 
and  moreover,  of  being  provided  with  arms 
for  their  own  defence.  Judge  Blackftone  ex- 
preffes  himfelf  in  the  following  terms,  in  his 
Commentaries  on  the  Laws  of  England. 
(B.LCh,i.  ) 

"And  laftly,  to  vindicate  tho{e  rights, 
*'  when  aftually  violated  or  attacked,  the 
*'  fubjeSs  of  England  arc  entitled,  in  the 
*'  firft  place,  to  the  regular  adminiftration 
'•  and  free  courfe  of  juftice  in  the  Courts  of 
•^  law ;  next,  to  the  right  of  petitioning  the 
**  King  and  Parliaimenc  for  redrefs  of  grie- 
•'  vances ;  and,  laftly,  to  the  right  of  hav- 
*'  ing  and  ufing  arms  for  fclf-prefervation  and 
*«  defence/' 

Laftly,  this  right  of  oppofing  violence,  in 
whatever  ihape,  and  from  whatever  quarter, 
it  may  come,  is  fo  generally  acknowledged, 
that  the  Courts  of  law  have  fometimes  ground- 
ed their  judgments  upon  tt«  I  ihall  relate 
on  this  head  a  fa£t  which  is  foniewhat  re^ 
<narkable« 

A  Conftable,  being  out  of  his  precind; 
arrefted  a  woman  whofe  name  was  JmieQ^iins^ 
one  Taofy  took  her  part,  and  in  the  heat  of  the 
fray,  killed  the   affiftant    of    the  Conftable. 
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Being  prcjfecuted  for  murder,  hfe  alledgec}^ 
in  his  defence,  that  the  illegality  of  the  im- 
prifonment  was  a  fufficient  provocation  to  make 
the  homicide  ixcufabky  and  iiititle  him  to  the 
benefit  of  Clergy.  The  Jury  haviilg  fettled 
the  matter  of  faO:^  left  the  criminality  of  it  to 
be  decided  by  the  Judge,  by  returning  a  fpecial 
verdiSl.  The  caufe  was  adjourned  to  the  King's 
Bench,  and  thence  again  to  Serjeants  Inn,  fof 
the  opinion  of  the  twelve  Judgesi  Here  fol- 
lows the  opinion  delivered  by  Chief  Jufticc 
Holt,  in  giving  judgment. 

*'  If  one  be^imprifoned  upon  an  unlawful 
**  authority,  it  is  a  fufficient  provocation  to 
**  all  people,  out  of  compaffion,  much  more 
*^  fo  when  it  is  done  under  colour  of  juftice ; 
**  and  when  the  liberty  of  the  fubjed:  is  in-» 
«*  vaded,'  it  is  a  provocation  to  all  the  fubjedls 
*^  of  England.  A  Man  ought  to  be  con«- 
**  cerned  for  Magna  Charta  and  the  laws ; 
«*  and  if  any  one  againft  law  imprifon  a  Man> 
'*  he  is  an  offender  againft  Magna  Charta." 
After  fome  debate,  occafioned  chiefly  by 
Tooly's  appearing  not  to  have  known  that  the 
Conftable  was  out  of  his  precind:,  feven  of 
the  Judges  were  of  opinion  that  the  prifoner 
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was  guilty  of  Manflaughter,  and  he  was  ad* 
mitted  to  the  benefit  of  Clergy  (a). 

But  it  is  with  refpedt  to  this  right  of  an  ul* 
timate  reliilance,  that  the  advantage  of  a  free 
prefs  appears  in  a  moft  confpicuous  light.  As 
the  moft  important  rights  of  the  People,  with- 
out the  profpeft  of  a  refiftance  which  over- 
awes thpfe  who  ihould  attempt  to  violate  them^ 
arc  little  more  than  merelhadows, — fo  this  right 
of  rejijiingj  itfelf,  is  but  vain,  when  there  ex- 
Ills  no  means  of  effecting  a  general  union  be* 
tween  the  different  parts  of  the  People. 

Private  individuals,  unknown  to  eaeh  other^ 
are  forced*  to  bear  in  filence  injuries  in  which 
they  do  not  fee  other  people  take  a  concern. 
Left  to  their  own  individual  ftrength,  they 
tremble  before  the  formidable  and  ever-ready 
power  of  thofe  who  govern  ;  and  as  thefe  lattejr 
well  know,  nay,  are  apt  to  over-rate  the  ad- 
vantages of  their  own  fituation,  they  think 
they  may  venture  upon  any  thing. 

But  when  they  fee  that  all  their  adtions 
are  expofed  to  public  view,— that  in  confe- 
quence  of  the  celerity  with  which  all  things 

{a)  See  Reports  of  Cafes  argued,  debated,  and  ad- 
judged in  BmK9  JUgintt^  in  the  time  of  the  late  Queen 
Anne. 
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become  communicated,  the  whole  Nation  formsy 
as  it  were,  one  continued  irritable  body,  nd 
part  of  which  can  be  touched  without  exciting 
an  univerfai  tremor^  they  become  fenfible  that 
the  caufe  of  each  individnal  is  really  the  caufe 
of  all,  and  that  to  attack  the  loweft  among  th^ 
People,  is  to  attack  the  whole  People; 

Here  alfo  we  muft  remark  the  error  of  thofc 
who,  as  they  make  the  liberty  of  the  people 
toconfift  in  their  power,  fo  make  their  power 
coniift  in  their  adiipn* 

When  the  People  arc  often  called  to  a<9: 
in  their  own  peirfons,  it  is  impoffible  foi' 
th«n  to  acquire  any  exaft  knowledge  of  the 
fiate  of  things.  The  event  of  one  day  effaces 
the  notions  which  they  had  begun  to  adopt  on 
the  preceding  day  j  and  amidft  the  continual 
change  of  things,  no  fettled  principle,  and 
•above  all  no  plans  of  union,  have  time  to  be 
cftabliihed  among  them* — You  wifli  to  have 
the  People  love  and  defend  their  laws  and 
liberty ;  leave  them,  therefore,  the  neceflary 
time  to  know  what  laws  and  liberty  are,  and 
to  agree  in  their  opinion  concerning  them  ;— 
you  wiih  an  union,,  a  coalition,  which  cannot 
be  obtained  but  by  a  flow  and  peaceable  pro^ 
cefs,  forbear  therefore  continually  to  fliak-c  the 
veffel. 


'   Of    EN  01,  AN  J)*    ;    ,^^t 

Nay  farther,  it  is  a*  contradidlionti  that  the 
People*  ihould  00^  aod  at  the  fame  time  retain 
any  real  power.  Have  they,  for  inftauCQ, 
been  forced  by  the*  weight  of  public  .oppxrf* 
fion  to  throw  off  the  reftraintsof  the  hw, 
from  which  they  no  longer  received  protec- 
tion,  they  prefently  find  themfelves  fuddenly 
Ibecome  fubjeft  to  the  command  of  a  few 
Leaders,  who  are  the  more,  abibkite  ii>  pro*' 
portion  as  the  nature  of  their  powe|:  is  kis 
clearly  afcertain^cd :  i>ay,  perhaps  they .  muil 
even  fubmit  to  j:he  toils  of-  war,,  and  tp  mili** 
tary  difcipline* 

If  it  be  in  the  conimon  and  legal  courfe 
of  things  that  the  People  are  called  to  n;ove, 

^  m        *  *  *  »  ^  ,'1, 

.each  individual  is  obliged,*  for  the-  fuccefs  of 
the  meafures  in  which  he  is  then  made  to 
take  a  concern,  to  join  himfelf  to  fome  party  ; 
nor  can  this  party  be  without  a  Head*  The 
Citizens  thus  grow  divided  among  themfelves, 
and  contract  the  pernicious'  habit  of  fubniit* 
ting  to  Leaders*  They. are,  at  length^  no 
more  than  the  clients  of  a  certain  ^  number  of 
Patrons.;  and  the  latter  foon  becoming  able  io 
command  the  arms  of  the  Citizens  in  jthe  fame 
manner  as  they  at  iirft  governed  their  votes, 
make  little  account  of  a  People  with  one  part  of 
which  they  know  how  to  curb  the  other* 

Y 
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^  But  when  the  movittg  fprings  of  Goverii^ 
meat  are  placed  entirely  out  of  the  body  ctf 
the  People,  theiir  iftion  is  thereby  difehgaged 
frbih  ill  that  could  render  it  edmplicated,  or 
hide  it  from  the  eye*  As  the  People  thence-» 
•forward  confider  things  fpeculatively,  and 
are,  if  I  miy  be  alldwed  the  expreffion,  only 
fpeftators  of  the  gatne,  they  acquire  juft  no- 
tions of  things ;  and  as  thefe  notions,  amidft 
the  general  quiet,  get  ground  and  fpread 
themfelvcs  far  and  wide,  they  at  length  en- 
tertain, on  the  fubjeft  of  their  liberty,  but  one 
opinion. 

Forming  thus,  aS  It  were,  one  body,  thd 
People,  at  every  inftant,  has  it  in  its  power 
to  ftrike  the  decifive  blow  which  is  to  level 
every  thing.  Like  .  thofe.  mechanical  powers 
the  greateft  efficiency  of  which  exifts  at  the 
inftant  which  precedes  their  entering  into  ac- 
tion, it  has  an  immenfe  force,  juft  becaufe 
it  does  not  yet  exert  any ;  and  in  this  ftatc 
of  ftillnefs,  but  of  attention,  confifts  its  true 
fnomentum. 

With  regard  to  thofe  who  (whether  from 
perfonal  privileges,  or  by  virtue  of  a  com-* 
miffion  from  the  People)  are  intrufted  with 
the  aftive  part  of  Government,  as  they,  ill 
the   mean  while^  fee  themfelves  expofed   to 
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public  view^  and  obferved  as  from  a  diftance 
by  Men  free  from  the  fpirit  of  party,  and  who 
place  in  them  but  a  conditional  truft,  they 
are  afraid  of  exciting  a  commotion  which, 
though  it  might  not  proVe  the  deftru&ion  of 
all  power,  yet  would  furely  and  immediately 
be  the  deftru&ion  of  their  own.    And  if  we 
might  fuppofe  that,  through  an  extraordinary 
conjunction  of  circumftances,  they  ihould  re« 
folve  among  *themfelves  Upon  the  facrifice  of 
thofe  laws  on  which  public  liberty  is  founded^ 
thdy  would  no  fooner  lift  up  their  eyes  to- 
wards that  extenfive  Aflembly  which  views 
them  with  a  watchful  attention,   than  they 
would  find  their  public  virtue  return  upon 
them,  and  would  make  haftc  to  refume  that 
plan  of  condud  out  of  the  limits  of  which 
they  can  expe<9:  nothing  but  ruin  and  perdi- 
tion. 

In  fliort,  as  the  body  Of  the  People  cannot 
aft  without  either  fubjedting  themfelves  to 
fome  Power>  or  effedting  a  general  deftrudion, 
the  only  Ihare  they  can  have  in  a  Government 
with  advantage  to  themfelves,  is  not  to  inter- 
fere, but  to  influence,— to  be  able  to  ad,  and 
not  to  aft. 

The  Power  of  the  People  is  not  when  they 
ftrike,  but  when  they  keep  in  awe :    it  is 

Y  z 
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when  they  can  overthrow  every  thfeg,  thtit 
■they  never  need  to  move;  and  M&nlius  iii- 
cluded  all  in  four  words,  when  he  faid  tp 
^'the  People  of  Rome,  Oftendiie  iellum,  pacem 
habehitis. 


CHAP.    XIV. 

Proofs  drawn  frm  FaRs,  ef  the  Truth  of  the 
Principles  kid  down  in  the  prefent  Work.^^ 
i.  T^he  peculiar  Manner  in  tvhich  Revolutions 

.    have  always  been  concluded  in  England. 

IT  may  not  be  fufficient  to  have  proved  by- 
arguments  the  advantages  of  the  EngUfti 
Gonftitution :  it  will  perhaps  be  a&ed,  whe- 
ther the  efFeds  correfpond  to  the  theory? 
To  this  queftion  (which  I  confefs  is  extremely- 
proper)  my  anfwer  is  ready ;  it  is  the  fame 
which  was  once  made,  I  believe,  by  a  Lace^ 
demonian.  Come  and  fie. 

If  we  perufe  the  Englifli  Hiftory,  we  fliall 
be  particularly  ftruck  with  one  circuniftance 
to  be  obferved  in  it,  and  which  diftinguilhes 
moit  advantageeufly  the  Englilh  Government 
from  all  other  free  governments ;  I  mean  the 
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manner  in  which  Revolutions  and  public  com* 
motions  have  always  been  terminated  in  Eng-- 
lafid. 

If  we  read  with  fome  attention  the  Hiftorjr 
of  other  free  States,  we  Ihall  fee  that  the  public 
diflenfions  that  have  taken  place  in  them,  have 
xjonftantly  been  terminated  by  fettlements  ia 
which  the  interefts  only  of  a  fezv  were  really 
provided  for;  while  the  grievances  of  tho many 
were  hardly,  if  at  all,  attended  to.  In  Eng- 
land the  very  reverfe  has  happened,  and  we  find 
Revolutions  always  to  have  been  terminated  by 
extenfive  and  accurate  provifions  for  fecuring 
the  general  liberty. 

The  Hiftory  of  the  ancient  Grecian  Com- 
monwealths, but  above  all  of  the  Roman  Re- 
public, of  which  more  complete  accounts  have 
been  left  us,  afford  ftriking  proof  of  the  for- 
mer part  of  this  obfervatron. 

What  was,  for  inftance,  the  confequence 
of  that  great  Revolution  by  which  the  Kings 
were  driven  from  Rome,  and  in  which  the 
Senate  and  Particians  adted  as  the  advifers 
and  leaders  of  the  People  ?  The  confequence 
was,  as  we  find  in  Dionyfius  of  Halicarnaflus, 
and  Livy,  that  the  Senators  immediately  af- 
fumed  all  thofe  powers^  lately  fo  much  conl-' 
plained  of  by  themfelves,  which  the  Kings 

Y3 
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had  exercifed.  The  execution  of  their  future 
decrees  was  intruiled  to  two  Magiftrates  taken 
from  their,  own  body,  and  entirely  dependent 
on  them,  whom  they  called  Confuls,  and  who 
ivere  made  to  bear  about  them  all  the  enfigns 
of  power  which  had  formerly  attended  the 
Kings*  Only,  care  was  taken  that  the  axes 
and  fa/ceSy  the  fymbols  of  the  power  of  life 
and  death  over  the  Citizens,  which  the  Senate 
now  claimed  to  itfelf;  ihould  not  be  carried 
before  both  Confuls  at  once,  but  only  before 
one  at  a  time,  for  fear,  fays  Livy,  of  doubling 
the  terror  of  the  People  (a J. 

Nor  was  this  all :  the  Senators  drew  over 
to  their  party  thofe  Men  who  had  the  moft 
intereft  at  that  time  among  the  People,  and 
admitted  them  as  Members  into  their  own 
body  (b) ;  which  indeed  was  a  precaution  they 
could  not  prudently  avoid  taking.  But  the 
interefts  of  the  great  Men  in  the  Republic 
being  thus  provided  for,  the  Revolution  ended, 
,The  new  Senators,  as  well  as  the  old,  took 
care  not  to  leflen,  by  making  provifions  for  the 

fa)  "  Omnia  jura  {^egum)  omnia  infignia,  primi  Con- 
fules  tenuere ;  id  modo  cautam  eft  ne  fi  ambo  fafees  ha* 
bereot,   dupHcatus  terror  inderetar.     Tii,  Liv*   lib.  ii.  j 

5  I. 

{h)  Thefe  new  Senators  were  called  eon/cripti:  hence 
the  name  of  Patref  Cou/cripti,  afterwards  indifcriminately 
(iven  to  the  whole  Senare.— TV/,  Uv.  ibid. 
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liberty  of  the  People,  a  power  which  was  now 
become  their  own.  Nay,  they  prefently  ftretch*-^ 
ed  this  power  beyond  its  former  tone ;  and 
the  puniihmeqts  which  the  Conful  in^i^ed 
in  a  military  manner  qn  a  number  of  thofo 
who  ftill  a4hered  tp  the  former  n^^pde  qf  Go- 
vernnient,  and  even  upon  his  own  cl^ildren, 
taught  the  People  what  they  had  to  expeft  for 
the  future,  if  they  prefumed  to  oppofe  the 
power  of  thofe  whom  they  had  thus  unwarily 
made  their  Matters, 

Ampng  the  oppreffive  Jaws,  qf  ufages,  which 
the  Senate,  after  the  expulfion  of  the  Kings^ 
had  permitted  to  continue,  thofe  which  were 
moft  complained  of  by  the  People,  were  thofe 
by  which  thofe  Citizens  who  could  not  pay 
their  debts  with  the  intereft  (which  at  Rome 
lyas  enormous)  at  the  appointed  time,  became 
Haves  to  their  Creditors,  and  were  tlclivered 
over  to  them  bound  with  cords :  hence  the 
word  Next,  by  which  that  kind  of  Slaves  were 
denominated.  The  cruelties  exercifed  by  Cre- 
ditors on  thofe  unfortunate  Men,  whom  the 
private  calamities  caufed  by  the  frequent  wars 
in  which  Rome  was  engaged,  rendered  very 
numerous,  at  laft  roufed  the  body  of  the 
People  :  they  abandoned  both  the  City,  and 
their  inhuman  fellow-citizens,  and  retreated  to 
the  other  fide  of  the  River  Jnio. 

Y4 
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But  this  fecond  Revolution^  like  the  former^ 
©nly  procured  the  advancement  of  particular 
perfons.  A  new  office  was  crctt^d,  called  the 
Tribunelhip,  Thofe  whom  the^  People  had 
placed  at  iheir  head  when  they  left  the  City,' 
were  raifed  to  it.  Their  duty,  it  was  agreed, 
was  for  the  future  to  protedt  the  Citizens; 
and  they  were  inverted  with  a  certain  number 
of  prerogatives  for  that  purpofe^  This  Infti- 
tut  ion,  it  mull  however  be  confeffed,  would 
have,  in  the  iflue,  proved  very  beneficial  to  the 
People,  at  leaft  for  a  long  courfe  of  time,  if 
certain  precautions  had  been  takep  with  refpeQ: 
to  it^  which  would  have  much  leflened  the  fu- 
ture perfonal  importance  of  the.ne  wTribunes  (a) ; 
but  thefe  precautions  the  latter  did  not  think 
proper  to  fugged ;  and  in  regard  to  thofe 
abufes  themfelves  which  had  at  firfl:  given  rife 
to  the  complaints  of  the  People,  no  farther 
mention  was  made  of  them  (i)^ 

As  the  Senate  and  Patricians,  in  the  early 
9ges  of  the  Commonwealth,  kept  clofejy  united 
together,  the  Tribunes,  for  all  their  perfonal 

(«)  Their  number,  which  was  only  Ten,  ought  to  har<{ 
been  much  greater ;  and  they  never  ought  to  bave  ac- 
<:epted  the  power  left  to  each  of  them,  of  ftopping  by  his 
^ngle  oppoiition  the  proceedings  of  all  the  reft, 

(b)  A  number  of  fedWpns  were  afterwards  raifed  upa% 
l^c  fa^n^  a?w««.  ^ 
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privileges,  were  not  able,  however,  during 
the  firft  times  after  their  creation,  to  gain  an 
admittance  either  to  the  Confulfhip,  or  into 
the  Senate,  and  thereby  to  feparate  their  con- 
dition any  farther  from  that  of  Irhe  People. 
This  Situation  of  their's,  in  which  it  was  to  be 
wilhed  they  might  always  have  been  kept,  pro- 
duced  at  firft  excellent  effeds,  and  caufed  their 
eondud  to  anfwer  in  a  great  meafure  the  ex- 
peftations  of  the  People.  The  Tribunes  com- 
plained loudly  of  the  exorbitancy  of  the  powers 
poffeffed  by  the  Senate  and  Confuls ;  and  here 
we  muft  obferve,  that  the  power  exercifed  by 
thefe  latter  over  the  lives  of  the  Citizens,  had 
©ever  been  yet  fubje&ed  (which  will  probably 
furprife  the  Reader),  to  any  known  la ws,t hough 
iixty  years  had  :  already  elapfed  fince  the  ex- 
pulfion .  of  the  Kings.  The  Tribunes  there- 
fore infifted,  that  laws  fhould  be  made  in  that 
refpedt,  which  the  Confuls  ftiould  thence- 
forwards  be  bound  to  follow ;  and  that  they 
Ihould  no  longer  be  left,  in  the  exercife  of 
their  power  over  the  lives  of  the  Citizens,  to 
their  own  caprice  and  wantonnefs  (a). 

{a)  "  Quod  Populus  in  (e  jus  dederit,  eo  Confulexn 
'*  ufurum  ;  non  ipfos  libidinem  ac  licentiam  faam  pro 
f*  lege  habitwos/'— 7/V,  Liv,  lib.  iii.  *5  9. 
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Equitable  as  tKefe  demaads  were,  the  Senate 
amd  Patricians  oppofed  them  with  great  warmth, 
and  either  by  naming  Diftators,  or  calling  ia 
the  affillance  of  the  Priefts,  or  other  means, 
they  defeated  for  nine  ye^irs  together,  all  the 
endeavours  of  the  Tribi^nes.  However,  as  the 
latter  were  at  that  time  in  earneft,  the  Senate  was 
at  length  obliged  to  comply ;  and  the  Lex  Te^ 
rentilla  was  paffed,  by  which  it  was  cnafted 
that  a  general  Code  of  Laws  fliould  be  made. 

Thefe  beginnings  feemed  to  promife  great 
fuccefs  to  the  caufe  of  the  People.  But,  unfor- 
tunately for  them,  the  Senate  found  means  to 
kave  it  agreed,  that  the  office  of  Tribune  fhould 
be  fet  afide  during  the  whole  time  that  the  Code 
Ihould  be  framing.  They  moreover  obtained, 
that  the  ten  Men,  called  Decemvirs,  tb  whom 
the  charge  of  cpmpofing  this  Code  was  to  be 
given,  fliould  be  taken  from  the  body  of  the 
Patricians.  The  fame  caufes,  therefore,  pro-^ 
duced  again  the  fame  efFe&s ;  and  the  power  of 
the  Senate  and  Conful  was  left  in  the  new  Code, 
or  laws  of  the  Twelve  Tables,  as  undefined  as 
before.  As  to  the  laws  above  mentioned,  con- 
cerning debtors,  which  never  had  ceafed  to  be 
bitterly  complained  of  by  the  People,  and  in 
regard  to  which  fome  fatisfadion  ought  in  com* 
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mon  juftice,  to  have  been  given  them,  they  were 
confirmed,  and  a  new  terror  added  to  them  frcva 
the  manner  in  which  they  were  worded. 

The-  true  motive  of  the  Senate,  when  they 
thus  trufted  the  framing  of  the  new  laws  to  a 
new  kind  of  Magiftrates,  called  Decemvirs, 
was  that,  by  fufpending  the  ancient  office  of 
Conful,  they  might  have  a  fair  pretence  for/uf- 
pending  alfo  the  office  of  Tribune,  and  there- 
by rid  themfelves  of  the  People,  during  the 
time  that  the  important  bufinefs  of  framing 
tjie  Code  ihould  be  carrying  on :  they  even,  in 
order  the  better  to  fecure  that  point,  placed  the 
whole  power  in  the  ^Republic,  in  the  hands  of 
thefe  new  Magiftrates.  But  the  Senate  and  Pa- 
tricians experienced  then,  in  their  turn,  the 
danger  of  entrufting  Men  with  an  uncontrolled 
authority.  As  they  themfelves  had  formerly 
betrayed  the  truft  which  the  People  had  placed 
^n  them,  fo  did  the  Decemvirs,  on  this  occa« 
fion,  likewife  deceive  them.  They  retained, 
by  their  own  private  authority,  the  unlimited 
power  that  had  been  conferred  on  them,  and  at 
laft  exercifed  it  on  the  Patricians  as  well  as  the 
Plebeians.  Both  parties  therefore  united  againft 
them,  and  the  Decemvirs  were  expelled  from 
the  City. 


3>    TH£  CONSTITUTION 

The  former  dignities  of  the  Republic  were 
reftored,  and  witH  theiii  the  office  of  Tribune. 
Thofe  from  among  the  People  who  had  been 
moft  inftrumental  in  deftroying  the  power  of 
the  Decemvirs,  were,  as  it  was  natural,  raifed 
to  the  Tribuneihip ;  and  they  entered  upon 
their  offices  pofleffed  of  a  prodigious  degree 
of  popularity.  The  Senate  and  the  Patricians 
were,  at  thfe  fame  time,  funk  extremely  low 
in  confequence  of  the  long  tyranny  which  had 
juft  expired ;  and  thofe  two  circumftances 
united,  afforded  the  Tribunes  but  too  eafy  an 
opportunity  of  making  the  prefent  Revolution 
end  as  the  former  ones  had  done,  and  con- 
verting it  to  the  advancement  of  their  own 
power.  They  got  new  perfonal  privileges  to 
be  added  to  thofe  which  they  already  poA 
fcffed,  and  moreover  procured  a  law  to  be  en- 
afted,  by  which  it  was  ordained,  that  the  re- 
folutions  taken  by  the  Comitia  Tributa  (an  Af- 
fembly  in  which  the  Tribunes  were  admitted 
to  propofe  new  laws)  Ihould  be  binding  upon' 
the  whole  Commonwealth : — by  which  they 
at  once  raifed  to  themfelves  an  impertum  in  im^ 
ferioy  and  acquired,  as  Livy  exprefles  it,  a  moft- 
aSive  weapon  (tf). 

(a)  Acerrimum  telstm. 
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fxQtn  that  time  great  coromptiojas  -arofc  iji 
^the  Republic^  w^kh,.iike  all  thofebefocethqajj, 
.ended  in  pronioting  the  ppwef  of  z- few.r^ 
Propojfals  for  ^afing  the  People  ^f  their  debts, 
for  dividing  with  fome  equality  amongft  the 
Citizens  the  lands  which  were  taken  from 
the  enemy,  and.  for  loweiing  the  rate  of  the 
-interefl.  of  money,  were  frequently  made  by 
■the.  Tribunes.  And-  indeed  all*  thefe.  were 
.excellent  regulations  to'  propofc;  but,  unforr 
tunately  for  the  People,  the  propof^lp  of  them 
.were  only  pretences  made  ufe  of  by  th^  Trir 
bunes  for  promoting  fchen^es  of  z  fatal  though 
fomewhat.  remotje,  tendency,  to  public:  liberty. 
Their  real  aims  were  at  the  Confulihip^  the 
Pratorihip,  the  Prieftbciod,  and  other  ofiicesrf 
JExecutive  power,  which  they  were:  ifttendcd 
to  control,  and  not  to  Ihare.  To  thefevieiiii 
they  conftantly  made  the  caufe  of  the  Pfec^lc 
fubfervient :— I  ihall  relate  among  athei^  ihi- 
ftances,  the  niattner  in.which  they  pnocured 
to  themfelves.  w  admittance  to  the  office  of 
Conful. 

Having  during  feveral  years,  feized.  every 
opportunity  of  making  fpeeches.  to  the  People 
on  that  fubjeft,  and  even  excited  foditioM 
in  order  to  overcome  the  oppofition  of*  the 
Senate,  they  at  laft  availed"  themfelves  of  the 
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fcircumftance  of  an  interregnum  (a  time,  during 
tirhich  there  happened  to  be  no  other  Magiftrates 
in  the  Republic  befidcs  themfelves)  and  pro- 
j)ofed  to  the  Tribes,  whom  they  had  affembled, 
to  enaa  the  three  following  laws :— the  firft 
for  fettling  the  rate  of  intereft  of  money  ;  the 
fecond  for  ordaining  that  no  Citizen  fliould  be 
poffeffed  of  more  than  five  hundred  acres  of 
land ;  and  the  third,  for  providing  that  one  of 
the  two  Confuls  fliould  be  taken  from  the  body 
^f  the  Plebeians.  But  on  this  occafion  it  evi- 
dently appeared,  fays  Livy,  which  of  the  laws 
in  agitation  were  moft  agreeable  to  the  People, 
and  which,  to  thofe  who  propofed  them  j  for 
the  Tribes  accepted  the  laws  concerning  the 
intereft  of  money,  and  the  lands;  but  as 
to  that  concerning  the  Plebeian  Confulfliip, 
they  rejected  it :  and  both  the  former  articles 
^ould  from  that  moment  have  been  fettled, 
if  the  Tribunes  had  Aot  declared^  that  the 
Tribes  were  called  upon,  either  to  accept, 

or  rejed,  all  their  three  propofals  at  once  (a). 

• 

\a)  <<  Ah  Tribanis,  velut  per  interregnam,  coscilio 
**  Plebis  hatritOy  appanilt  qus  ex  promalgatis  Plebi,  quae 
«  latoribas,  gratiora  eifent ;  nam  de  fonore  atqae  agro 
**  rogadones  jabebant,  de  plebeio  Confulatu  antiqua- 
,<<  bant  (antifms  Jtabma) :  &  perfeda  otraque  res  eflet,  ni 
<<  Ttibuni  fe  in  omnia  fimol  confoleic  Plebemdixiilent*"-* 
97/.  Liv.  lib.  vi.  $  39* 
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Crcat  cdmmotibnS  fenfued  theteupoft,  for  m 
•whole  year  ;  but  at  laft  the  Tribunes,  by 
theit  perfeverance  in  ihiifting  that  the  Tribes 
fliould  vote  on  their  three  rogationSy  jointly, 
Obtaihed  their  ehds,  and  bvertame  both  the 
Oppofition  of  the  Seiiatfe,  aiid  the  relufitancc 
of  the  People. 

In  the  fame  manner  did  the  Tribunes  get 
themfelves  made  capable  of  filling  all  other 
plates  of  executive  power,  and  public  truft, 
ih  the  Republic.     But  when   all  their  views 
of  that  kind  were  accomplifhed,  the  Republic 
did  not  for  all  this   enjoy  more'  quiet^   nor 
was  the  intereft  of  the  People  better  attended 
to,  than  before.    New  ftruggles  then  arofe  for 
aftual  admimon  to  thofe  places  J  for  procur- 
ing them  to  relations,  or  friends ;  for  govern- 
ments of  provinces,  and.  commands  of  armies. 
A  few  Tribunes,  indeed,  did  at  times  apply 
themfelves   ferioufly,   out  of  real  virtue  and 
love  of  their  duty,  to,  remedy  the  grievances 
of  the  People  j  but  both  their  fellow  Tribunes, 
as  we  may  fee  in  Hillory,  and  the  whole  bgdy 
of  thofe  Men  upon  whom  the  People  had,  at 
different  times,  bellowed  ConfuWhips,  jEdile- 
Ihips,  Cenforlhips,  and  other  dignities  without 
number,  united  together  with  the  utn\oft  ve- 
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Jiemence  againi):  them  ;  and  the  real  PatriotSi 
fach  as  Tiheruis  Ghracchus^  Gaius  Gracchus^ 
and  Fulvius^  conftantly  periihed  in  the  at* 
tempt. 

I  have  been  fomewhat  explicit  on  the  ef- 
feftj  produced  by  the  different  Revolutions 
that  have  happened  in  the  Roman  Republic, 
becaufe  its  Hiftory  is  much  known  to  us,  and 
we  have  either  in  Dionyfius  of  HalicarnafTus, 
or  Livy,  confiderable  monuments  of  the  more 
ancient  part  of  it.  But  the  Hiftory  of  the 
Grjbciaa  O)mmonwealths  would  alfo  have 
fupplied  us  with  a  number  of  fafts  to  the 
fame  purpofe.  That  Revolution,  for  inftance, 
by  which  the  Ptjijlratid^e  were  driven  out  of 
Athens^— that  by  which,  the  Four  hundred^  and 
afterwards  the  "Thirty^  were  eftabliihed,  as  well 
as  that  by  which  the  latter  were  in  their  turn 
expelled,  all  ended  in  fecuring  the  power  of 

a  few. The  Republic    of  Syracufe,    that 

of  Corcyra,  of  which  Thucydides  has  left  us 
a  pretty  full  account,,  and  that  of  Florence^ 
•of  which  Machiavel  has  written  the  Hiftory, 
alfo  prefent  us  a  feries.  of  public  commotioi^s 
ended  by  treaties,  in  which,  as  in  the  Roman 
Republic,  the  grievances  of  the  People,  though 
ever  fo  loudly  complained  of  in  the  beginning 
by  thofe  who  aded  as  their  defenders,  were. 
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in  the  iffue,  moft  carelefsly  attended  to,  or  even 
totally  difregarded  {a)* 

But  if  we  turn  our  eyes  towards  the  Eng- 
lilh  Hiftory,  fcenes  of  a  quite  different  kind 
will  offer  to  our  view;  and  we  fliall  find, 
on  the  contrary,  that  Revolutions  in  England 
have  always  been  terminated  by  making  fuch 
provifions,  and  only  fuch,  as  all  orders  of  tht 
People  were  really  and  indifcriminately  to  en- 
joy- 

Moft  extraordinary  fadts,  thefe  !  and  which, 

from  all  the  other  circumftances  that  accom- 
panied  them,  we  fee,  all  along,  to  have  been 
owing  to  the  impoffibility  (a  point  that  has 
been  fo  much  infifted  upon  in  former  Chap^ 
ters)  in  which  thofe  who  poffeffed  the  confi* 
dence  of  the  People,  were,  of  transferring  to 
themfelves  any  branch  of  the  Executive  autho- 
rity, and  thus  feparating  their  own  conditioii 
from  that  of  the  reft  of  the  People. 

(a)  The  Revolutions  which  have  formerly  happened 
in  Francei  have  all  ended  like  thofe  above  mentioned ; 
of  this  a  remarkable  inftance  may  be  feen  in  the  note  (4) 
p.  29,  30.  of  this  Work.  The  fame  fadls  are  alfo  to 
be  obferved  in  the  Hidory  of  Spain,  Denmark,  Swe- 
den, Scotland,  &c.  ;  but  I  have  avoided  mentioning  Statcji 
of  a  Monarchical  form,  till  feme  Obfervations  are 
made,  which  the  Reader  will  find  in  the  XVIIth 
Chapter, 

z 
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Without  mentioning  the  compass  which  Wcr<J 
made  with  the  firft  Kings  of  the  Norman 
line,  let  us  only  caft  our  eyes  on  Magna 
Chartaj  which  is  Hill  the  foundation  of  Engllfli 
liberty^  A  number  of  circumftances^  which 
have  been  defcribed  in  the  former  part  of  this 
work, .  concurred  at  that  time  to  ftrengthen 
:the  Regal  power  to  fuch  a  degree  that  no 
Men  in  the  the  State  could  entertain  a  hope  of 
fucceeding  in  any  other  defign  than  that  of  fet- 
]ting'  bounds  to  it.  How  great  was  the  union 
avhich  theftce  arofe  among  all  orders  of  the 
People  !-— what  extent,  what  caution,  do  we  fee 
in  the  provifions  made  by  the  Great  Charter  ! 
All  the  objedls  for  which  men  naturally  wifli 
to  live  in  a  ftate  of  Society,  were  fettled  in  its 
thirty-eight  Articles.  The  judicial  authority 
was  regulated.  The  perfon  and  property  of 
the  individual  were  fecured.  The  fafety  of 
the  Merchant  and  flranger  was  ^provided  for. 
The  higher  clafs  of  Citizens  gave  up  a  number 
of  oppreffive  privileges  which  they  had  long 
fince  accuftomed  themfelves  to  look  upon  as 
their  undoubted  rights  (a).     Nay,  the  iniplc- 

(it)  All  pcfflcflbrs  of  lands  took  the  engagement  to 
eftablifh   in   behal{  of  their  Tenants  and  Vaflals  [irga. 
Juos)  the  fame  liberties  which   they  demanded  from  the 
Iting.— il//jj.  Cbar,  cap.  XXxviii. 
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ments  of  tillage  of  the  Bondman,  or  Slave, 
were  alfo  fecured  to  him;  and  for  the  firft 
time  perhaps  in  the  annals  of  the  World, 
a  civil  war  was  terminated  by  making  ftipu- 
lations  in  favour  of  thofe  unfortunate  Men 
to  whom  the  avarice  and  luft  of  dominion  in- 
herentin  human '  Nature,  continued,  over  the 
greateft  part  of  the  Earth,  to  deny  the  com- 
mon rights  of  Mankinds 

tJnder  Henry  the  Third  great  difturbances- 
arofe ;  and  they  were  all  terminated  by  foleinn 
confirmations  given  to  the  Great  Charter;  Un- 
der Edward  I.  Edward  II.  Edward  III,  and 
Rtchatd  II.  thofe  who  were  intruded  with  the 
care  of  the  intereftsof  the  People,  loft  no  op- 
pqrtunity  that  offered,  of  ftrengthening  ftill 
farther  that  foundation  of  public  liberty,  of 
taking  all  fuch  precaytions  as  might  render  the 
Great  Charter  ftill  more  efFeftual  in  the  event.— 
They  had  not  ceafed  to  be  convinced  that  their 
caufe  w^s  the  fame  with  that  of  all  the,  reft  gf 
the  People. 

Henry  of  Lancafter  having  laid  claim  to 
the  Crown,  the  Commons  received  the  law 
from  the  vidorious  party.  They  fettled  the 
Crown  upon  Henry,  by  the  name  of  Henry 
thcN  Fourth ;  and  added  to  the  Aft  of  Settle- 
jxient,  provifions  which  the  Reader  may  fee  ia 
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the  fecond  Volume  of  the  Parliamentary  Hifiory. 
of  England.     Struck  with  the  wifdom  of  the 
conditions   demanded  by  the  Commons^  th6 
Authors  of  the  Book  juft  mentioned,  obfervc 
(perhaps  with  fome  fimplicity)  that  the  Com-* 
mons  of  England  were  no  fools  at  that  time. 
They  ought  rather  to  have  faid, — The  Com- 
mon? of  England  were  happy  enough  to  form 
among  themfelves  an  Affembly  in  which  every 
one.  could  propofe  what  matters  he  pleafed, 
and  freely  difcufs  them ; — they  had  no  poffi«« 
bility  l^ft  of  converting  either  thefe  advan- 
tages,* or  in  general  the  confidence  which  the 
People  h^d  placed  in  them,   to  any  private 
views  of^their  own  :   they,  therefore,  without 
lofs  of  time  endeavoured  to  ftipulate  ufeful 
conditions  with   that  Power  by  which  they 
few  themfelves   at  every   inftant   expofed  to 
be  diffolved  and  difperfed,  and  applied  their 
induftry   to    infure  the  fafety  of  the  whole 
People,  as  it  was  the  only  means  they  had  of 
procuring  their  own. 

In  the  long  contentions  which  took  place 
between  the  Houfes  of  York  and  Lancafler, 
the  Commons  remained  fpcdators  of  diforders 
^hich,  in  thofe  times,  it  was  not  in  their 
power  to  prevent :  they  fucceffively  acknow- 
ledged the  title  of  the  vidorious  parties  j  but 

6         * 
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whether  under  Edward  the  Fourth,  under 
Richard  the  Third,  or  Henry  the  Seventh,  by 
whom  thofe  quarrels  were  terminated,  they 
continually  availed  themfelves  of  the  importance 
of  the  fervices  which  they  were  able  to  perform 
to  the  new  eftablilhed  Sovereign,  for  obtain- 
ing efFedual  conditions  in  favour  of  the  whole 
body  of  the  People. 

At  the  acceffion  of  James  the  Firfl:,  which 
as  it  placed  a  new  Family  on  the  Throne  of 
England,  may  be  confidered  as  a  kind  of  Re- 
volution, no  demands  were  made  by  the  Men 
who  were  at  the  head  of  the  Nation,  but  in 
favour  of  general  liberty. 

After  the  acceffion  of  Charles  the  Firft, 
difcontents  of  a  very  ferious  nature  began  to 
take  place,  and  they  were  terminated  in  the 
firft  inftance,  by  the  Adt  called  the  Petition  of 
Righty  which  is  ftill  looked  upon  as  a  rpoft 
precife  and  accurate  delineation  of  the  rights 
of  the  People  {a). 

(a)  The  diforders  which  took  place  in  the  lattqr  part 
of  the  reign  of  that  Prince,  feem  indeed  to  contain  a 
complete  contradidion  of  the  aiTertion  which  is  the  fab- 
jcdt  of  the  prefent  Chapter ;  but  they,  at  the  faine  time, 
arc  a  no  lefs  convincirg  confirmation  of  the  truth  of 
the  principles  laid  down  in  the  courfe  of  this  whole 
Work.  The  above  mentioned  diforders  took  rife  from 
that  day  in  which  Charles  the  Firft  gave  up  the  power 
of  difiblving  bis  Parliaxnent ;  that  is,  from  the  day  in 
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At  the  Rcftoration  of  Charles  the  Second,, 
the  Conftitution  being  re-eftabliflied  upon*  its 
former  principles,  the  former  confequences 
produced  by  it,  began  again  to  take  place; 
and  we  fee  at  that  aera,  and  indeed  during, 
the  whole  courfe  of  that  Reign,  a  continued 
feries  of  precautions  taken  for  fecuring  the 
general  liberty. 

Laftly,  the  great  event  which  took  place 
in  the  year  1689,  affords  a  ftriking  confir- 
mation of  the  truth  of  the  obfervation  made 
in  this  Chapter,  At  this  2era  the  political 
wonder  again  appeared— tof  a  Revolution  ter- 
minated by  a  feries  of  public  A<3:s  in.  which 
no  interefts  but  thofe  of  the  People  at  large 
were  confidered  and  provided  for ;— no  claufe, 
even  the  moft  indireft,  was  inferted,  either 
to  gratify  the  prefent  ambition,  or  favour  the 
future  views,  of  thofe  who  were  perfonally 
concerned  in  bringing  thofe  Afts  to  a  con- 
clufion.  Indeed,  if  any  thing  is  capable  of 
conveying  to  us  an  adequate  idea  of  the  found- 
nefs,  as  well  as  peculiarity,  of  the  principles 
on  which  the  Englifli  Government  is  founded, 

which  the  Members  of  that  AiTembly  acquired  an  in- 
dependent, perfonal,  permanent  authority,  which  they  foon 
began  to  turn  againft  the  People  whe  had  raifed  theia 
to  it. 
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it  is  the  attentive  pcrufal  of  the  Syftem  of 
public  Compacts  to  which  the  Revolution 
of  the  year  1689  g^ve  rife,, — pf  the  Bill  of  * 
Rights  with  all  its  different  cl^ufes,  and 
of  the  feveral  Adts  which  under  two  fubfe- 
cjuent  Reigns,  till  the  acceflion  of  the  Houfe 
of  Hanover,  were  made  in  order  to  ftrengtheji 
it. 


C    H    A    P.      XVI. 

Second  Difference — The  Manner  after  which  the 
Laws  Jor  the  Liberty  of  the  SubjeSl  are  executed 
in  England. 

TH  E  fecond  difference  I  mean  to  fpeak  of, 
between  the  Englilh  Government  and 
that  of  other  free  States,  concerns  the  im- 
portant objedt  of  the  execution  of  the  Laws. 
On  this  article,  alfo,  we  ihall  find  the  advan- 
tage to  lie  on  the  fide  of  the  Engliih  Go- 
vernment ;  and,  if  we  make  a  comparifon  be- 
tween the  Hiftory  of  thofe  States  and  that 
of  England,  it  will  lead  us  to  the  following 

Z  4 
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obfervation,  viz,  that,  though  in  other  free 
States  the  laws  concerning  the  liberty  of  the 
Citizens  were  imperfeft,  yet  the  execution 
of  them  was  ftill  more  defedive.  In  Eng- 
land, on  the  contrary,  the  Uws  for  the  fe- 
curity  of  the  Subjeft,  are  not  only  very  ex- 
tenfive  in  their  provifions,  but  the  manner  ia 
which  they  are  executed,  carries  thefe  advan- 
tages ftill  farther ;  and  Engliih  Subjedts  enjoy 
|io  lefs  liberty  from  the  fpirit  both  of  jufticQ 
and  mildnefs,  by  which  all  branches  of  the 
Government  are  influenced,  than  from  the  ac» 
cruracy  of  the  laws  themfclves. 

The  Roman  Commonwealth  will  here  again 
Hipply  us  with  examples  to  prove  the  former 
j)art  of  the  above  aflertion.  When  I  faid,  in  the 
foregomg  Chapter,  that,  in  times  of  public 
commotion,  no  provifions  were  made  for  the 
body  of  the  People,  I  nr>eant  no  provifions 
that  were  likely  to  prove  efFeftual  in  the  event. 
When  the  People  were  roufed  to  a  certain  de- 
gree, or  when  their  concurrence  was  necefl&ry 
to  carry  into  efFed:  certain  refolutions,  or  mea-? 
fures,  that  were  particularly  interefting  to  the 
Men  in  power,  the  latter  could  not,  with  any 
prudence,  openly  profefs  a  cpnteijipt  for  the 
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political  wiihes  of  the  People ;  and  fotne 
declarations  expreffed  in  general  words,  in 
favour  of  public  liberty,  were  indeed  added 
to  the  laws  that  were  ena&ed  on  thofe  occa- 
fions.  But  thefe  declarations,  and  the  prin-' 
ciples  which  they  tended  to  eftablifli,  were 
afterwards  even  openly  difregarded  in,  prac- 
tice. 

Thus,  when  the  People  were  made  to  vote, 
about  a  yeas  after  the  expulfion  of  the  Kings, 
that  the  Regal  Government  never  Ihould  be 
again  eftabliflied  in  Rome,  and  that  thofe 
who  Ihould  endeavour  to  reftore  it,  Ihould 
be  devoted  to  the  Gods,  an^  article  was  added 
which,  in  general  terms,  confirmed  to  the 
Citizens  the  right  they  had  before  enjoyed 
under  the  Kings,  of  appealing  to  the  People 
from  the  fentences  of  death  paffed  upon  them. 
No  punilhment  (which  will  furprife  the  Rea- 
der) was  decreed  againft  thpfe  who  Ihould 
violate  this  law ;  and  indeed  the  Confuls, 
as  we  may  fee  in  Dionyfius  of  Halicarnaffus 
and  Livy,  concerned  themfelves  but  little  about 
xht  appeals  of  the  Citizens,  and  in  the  more 
than  niilitary  exercife  of  their  fundions,  con- 
tinued to  fport  with  rights  which  they  ought  to 
have  refpedted,  however  imperfedlly  and  loofely 
they  had  beep  fecwedt 
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An  article  to  the  fame  j^urport  with   the 
above,  was  afterwards  alfo  added  to  the  laws 
of  the  Twelve  Tables;   but  the  Decemvirs, 
to  whom   the   execution   of  thofe  laws   was 
at  firft  committed,   behaved  exadtly   in  the 
fame  manner,  and  even  worfe  than  the  Con- 
iiils  had  done  before  them;    and  after  they 
were .  expelled  (a)  the  Magiftrates  who  fuc-' 
ceeded  them,  appear  to  have  been   as  little 
tender  of  the  lives  of  the  Citizens.     I  Ihall,. 
among  many  inftances,  relate  one  which  will 
ihcw  upon  what  flight  .  grounds  the  Citizens . 
were  expofed  to  have  their  lives  taken  away. 
Spurius  Mgelius  being  accufed  of  en- 
deavouring to  make  himfelf  King,  was  fum- 

moned  by  the  Mafter  of  the  Horfe,  to  ap- 
pear before  the  Dilator,  in  order  to  clear 
himfelf  of  this  fomewhat  extraordinary  impu- 
tation. Spurius  took  refuge  among, the  Peo- 
ple; the  Mafter  of  the  Horfe  purfued  him, 
and  killed  him  on  the  fpot.     The  multitude 

(a)  At  the  time  of  the  expulfion  of  the  Decemvirs,  a  law 
was  alfo  enabled,  that  no  Magiflrate  fhould  be  created  from 
whom  no  appeal  dould  be  made  to  the  People  [Mag/fira^ 
tus  fine profvocatione.  Tit.  Liv.  book  iii.  ^  55.)  by  which 
the  people  exprefsly  meant  to  aboliih  the  Diftatorfhip  : 
but»  from  the  fa6t  that  will  jaft  now  be  related,  and 
which  happened  about  ten  years  afterwards,  we  ihall  fee 
that  this  law  was  not  better  obferved  than  the  former  ones 
had  been. 
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having  thereupon  exprefled  a  great  indig- 
nation, the  Diftator  had  them  called  to  his 
^  Tribunal,  and  declared  that  Spurius  had  been 
lawfully  put  to  death,  even  though  he  might 
be  innocent  of  the  crime  laid  to  his  charge, 
for  having  refufed  to  appear  before  the  Dic- 
tator, when  fummoned  to  do  fo  by  the  Matter 
of  the  Horfe  (a). 

About  one  hundred  and  forty  years  after 
the  times  we  mention,  the  la^V  concerning  the 
appeals  to  the  People,  was  enadtcd  for  the  third  ' 
time.     But   we  do  not  fee  that  it  was  better  • 
obferved  afterwards  than  it  had  been  before :  we 
find  it  frequently  violated,  fince  that  period, 
by  the  different  Magiftrates  of  the  Republic, 
and   the   Senate  itfelf,    notwithftanding  this  ' 
fame  law,  at  times  made  formidable  exam- 
ples of  the   Citizens.     Of  this  we   have  an 
inftance  in   the  three   hundred   foldiers  who 
had  pillaged   the   Town  of  Rhegium.     The ' 
Senate,  of  its   own  authority,  ordered  them 
all  to  be  put  to  death.     In. vain  did  the  Tri- 
bune Flaccus  remonftrate  againft  fo  fevere  an 

{a)   "  Tumultuantcm    deinde    multitudinem,    inc^rta  ' 
exiftimationc  fadi,   ad  concionem  vocari  jaffit,  &  Mie- 
Hum  jure  cafum  pronunciavit,  etiamfi  regni  crimine  infons 
Jueritt  qui  vocatus  a  Magijiro  equUum,  ad  DiStatorem  nwt^ 
weniffit*     Tit.  Liv.  lib.  iv.  §  15. 
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exertidn  of  public  juftice  on  Roman  Citizens  ; 
the  Senate,  fays  Valerius  Maximus,  neverthe- 
lcf$  pcrfifted  in  its  refolution  (a). 

All  thcfe  laws  for  fecuring  the  lives  of  the 
Citizens,  had  hitherto  been  enafted  without 
any  mention  being  made  of  a  punifhment 
againft  thole  who  fliould  violate  them.  At 
iaft  the  celebrated  Lsx  Porcia  was  pafled,  which 
fubjefted  to  banilhment  thofe  who  Ihould 
caufe  a  Roman  Citizen  to  be  fcourged  and 
put  to  death.  From  a  number  of  inftances 
pofterior  to  this  law,  it  appears  that  it  was  not 
better  obferved  than  thofe  before  it  had  been : 
Caius  Gracchus,  therefore,  caufed  the  Lex 
Sempronia  to  be  enadted,  by  which  a  new 
fanftion  was  given  to  it.  But  this  fecond  law 
did  not  fecure  his  own  life,  ajid  that  of  his 
friends,  better  than  the  Lex  Porcia  had  done 
that  of  his  brother,  and  thofe  who  had  fup* 

(tf)  Val,  Max.  book  ii.  c-  7,  This  Author  docs  not 
mention  the  precife  number  of  thofe  who  were  put  to 
deat^  On  this  occafion  ;  he  only  fays  that  they  were  exe- 
cuted £fty  at  a  time,  in  different  fucceilive  days;  but 
other  Authors  make  the  number  of  them  amount  to 
four  thonfand.  Livy  fpeaks  of  a  whole  Legion. 
JLegio  Campana  qu<e  Rbfgium  occupavtrat^  ohfeffa^  ilf£tiof» 
fa&dy  fecuri  fercujfa  eft. — Tit.  Liv.  lib.  xv.  Efii,^^-^ 
I  have  here  followed  Folybius,  who  fays  that  only 
three  hundred  were  taken  and  brought  to  Rome, 
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poFted  him :  indeed^  ^U  the  Events  which  took 
place  about  thofe  times^  rendered  it  xnanifcft 
that  the  evil  was  fuch  as  was  beypnd  th^ 
power  of  any  laws  to  cure.— I  Ihall  here  men- 
tion a  fa£t  which  afibrds  a  remarkable  in-* 
fiance  of  the  wantonnefs  with  which  the  Rot 
man  Magiftrates  had  accuftomed  themfelve$ 
to  take  away  the  live^  of  the  Citizens.  A 
Citizen,  named  Memmius,  having  put  up  for 
the  Confullhip,  and  publicly  canvaffing  for 
the  fame,  in  oppofition  to  a  Man  whom  the 
Tribune  Saturninus  fupported,  the  latter  caufed 
him  to  be  apprehended,  and  made  him  expire 
under  blows  in  the  public  Forum.  The  Tri- 
bune eycn  carried  his  infolence  fo  far,  a3  Ci- 
cero informs  us,  as  to  give  to  this  adt  of 
cruelty,  tranfadled  in  the  prefence  of  the  whole 
People  affembled,  the  outward  form  of  a  law- 
ful adt  of  public  Juftice  (a J. 

{a)  The  fatal  forms  of  words  (<ru€iatus  carmna) 
ufed  by  the  Roman  Magiftrates  when  they  ordered  a 
Man  to  be  put  to  death,  refoanded  (fays  Tully  in  bw 
fpeech  for  Rabirius)  in  the  Aifembly  of  thq  Peopto* 
m  which  the  Cenfors  had  forbidden  the  common  £xe- 
cationer  ever  to  appear.  /  Li3or^  colllga  manus.  Caput 
atmuiitQ.  Arbori  in/elici  fajp^ndita,  ■Menupitts  being 
%  confiderable  Citizen,  as  we  may  conclude  from  his 
canvaffing  with  fuccefs  for  the  Confulihipt  all  the  great 
Meu  in  the  Republic  took  the  alarm  at  the  atrocious 
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Nor  were  the 'Roman  Magiftrates  fatisfied 
with  committing  ^fts  of  injuftice  in  their  po- 
litical capacity,  and  for  the  fupport  of  the 
power  of  that  Body  of  which  they  made  a 
part.  Avarice  and  private  rapine  were  at 
laft  added  to  political  ambition.  The  Pro- 
vinces were  firft  opprefled  and  plundered. 
The*  calamity,  in  procefs  of  time,  reached 
Italy  itfelf,  and  the  centre  of  the  Republic; 
till  at  laft  the  Lex  Calpurn'm  de  repetundis  was 
cnafted  to  put  a  flop  to  it.  By  this  law 
an  a&ion  was  given  to  the  Citizens  and  Allies 
for  the  recovery  of  the  money  extorted  from 
them  by  Magiftrates,  or  Men  in  power ;  and 
the  Lex  Junta  afterwards  added  the  penalty 
of  banilhment  to  the  obligation  of  making 
reftitution. 

But  here  another  kind  of  diforder  arofe. 
The  Judges  proved  as  corrupt,  as  the  Ma- 
giftrates had  been  opprefEve.  They  equally 
betrayed,  in  their  own  province,  the  caufe  of 
the  Republic  with  which  they  had  been  in- 
trufted;  and  rather  chofe  to  fliare  in  the 
plunder  of  the  Confuls,  the  Praetors,  and  the 

aftion  of  the  Tribune :  the  Senate,  the  next  day,  iflued 
dut  its  folemn  mandate,  or  form  of  words,  to  the  Confttls, 
to  provide  that  the  Republic  Jhould  receive  no  deiri.-ient ;.  and 
the  Tribane  was  killed  in  a  pitched  battle  that  was  fought 
at  the  foot  of  the  Capitol. 

4 
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Proconfuls>  than  put  the  laws  in  force  tigainil 
them.  '        '  .    .      .    - 

New  eKpedicntVwere,  therefore,  reforted  to^. 
in  order  to  remedy  this  new  evil.  Laws  werar 
made  for  judging  and  puiiilhing  •  th6  Judges 
themfelve'S  ;  and  above,  all,  continual  changes 
were  made  in  the  manner  of -compofing  their 
Afiemblies.  But  the  malady  lay  too  dtep  for 
common  .legal  proviflons  to  remedy.  The 
guilty  Judges,  employed  the- fame  refeUrces  in 
ordtr  to  avoid  convidtion^  as  the  -  guilty; 
Maglftrates  had  done;  and  thofe  continual 
changes  at  which  we  '  are  amazed,  were' 
made  in  the  conftitution  of  the  judiciary 
Bodies    (a),    inftead    of    obviating  the  cor* 

(a)   The  Judges    (over    the  Affembly  of  whom  the 
Pisetor  ufcudly  prefided)  were  taken  from  the  body  of  the« 
Senate,  till  fome  years  after  the  laft  Punic  War  ;   when, 
the  Lex  Sempronia,    propofed  by  Caius  S.  Gracchus,  en- 
>  d(5led   that   they    ihould    in   future '  be  taken    from  the' 
Equeftrian  Order.      The  Conful  Caepio  procured   after- 
wards a  laNV  to  be  enacted,  by  which  the  Judges  were  to 
to  be  taken  frOm  both  orders,  equally.    The  Lex  Servilia 
foon  after  put  the  Equeftrian  Order  again  in  pofTeffion  of 
the   Judgments ;    and    after    fomfc   years,    the  Lex  Li'via 
reftored   them'  entirely  to  the  Senate. — The  Lex  Piautia 
cnafled  afterwards,  that  the  Judges  fliould  be  taken  from" 
the   three  Orders;   the  Senatoriati,  Equeftrian,* and  Ple- 
beian.      The    Lex    Qomeliay    framed   by    the    Dlflator 
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fuptim  of  the  Judges,  only  transferred  to 
other  Men  the  profit  arifing  from  becoming 
guilty  of  it.  It  was  grown  to  be  a  general 
complaint,  fo  early  as  the  times  of  the  Gracchi, 
that  no  Man  who  had  money  to  give,  could 
be  brought  to  punifliment  (a).  Cicero  fays 
that  in  his  time,  the  fame  opinion  was  be- 
come fettled  and  univerfally  received  (b) ;  and 
bis  Speeches  are  full  of  his  lamentations  on 

what  he  calls  the  levity^  and  the  infamy^  of  the 
public  Judgments.  . 

Nor  was  the  impunity  of  corrupt  Judges, 
the  only  evil  under  which  the  Republic  la- 
boured. Commotions  of  the  whole  Empire 
at  laft  took  place.  The  horrid  vexations, 
and  afterwards  the  acquittal,  of  Aquilius, 
Proconfiil  of  Syria,  and  of  fome  others  who 
Jiad  been  guilty  of  the  fame  crimes,  drove 
the  Provinces  of  Afia  to  defperation :  and 
then  it  was  that  that  terrible  war  of  Mithri- 

Sylla,  enaaed  again  that  the  Judges  fliocild  be  entirely 
taken  from  the  body  of  the  Senate.  The  Lex 
jtttreJia  ordered  anew,  that  they  (hoold  be  taken 
from  the  three  Orders.  Poqppey  made  'afterwards  a 
change  b  their  nomber,  which  he  fixed  at  feventy-fiye» 
and  in  the  manner  of  ele£ting  them*.  And  laftly, 
Csefar  entirely  reftored  the  Judgments  to  the  Order  of  the 
Senate. 

(a)  App,  de  Bell.  Civ.       (*)  Ad.  in  Verr,^.  J  i.' 
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i^atfs  arpfci  wfeich  tyail  uflieted  in  by  the  death 
of  eighty  thoufand  Romans,  maifacred  in  one 
day,  in  all  the  Cities  of  Afia  (aj* 

The  Laws  and  public  JudgmehB  tidt  driijr 
fchus  failed  of  the  end  for  which  they  ha4 
been  eftabliflied  :  they  eVen  became^  at  length, 
new  tneans  of  oppreffion  added  to  thofe  which 
already  exifted.  Citizens  pofleffed  of  wealth, 
perfons  obnoxidus  to  particular  Bodies^  or  the 
few  Magiftrates  who  attempted  to  ilem  the 
torrent  of  the  general  corruption,  were  ac- 
Gufcd  *  and  condemned }  while  Pifo,  of  wfiom 
Cicero  in  his  fpecch  agairift  him  relates 
fafts  vfhicH  make  the  keader  Ihudder  witK. 
horror,  and  Verre^j  who  had  been  guiUy  of 
enormities  6f  the  fame  kind,  efcaped  un- 
puniihed. 

Hence  a  ^^^  ardfe  (till  ^dr£  fdfiHidabli 
than  the  former,  and  the  dangers  of  which 
we  wonder  that  Rome  was  able  to  furmount. 
The  greateft  part  or  the  Italians  revolted  at 
once,  exafpetated  oy  the  tyranny  of  the  puTj- 
lic  Jiidgments ;  and  we  find  in  Cicero^'  who' 

informs  us  of  the  caufe  of  this  revolt.  Which 

•i  ^     ■      .  ,         ,  '         ... 

was  called  the  4$!:?^/^  war^  a  very  ex^reffivc 
itCcdunt  bdtb  of  the  tinfortuiiate  cdndition  cff 

(ii)  ii^|)iin. 
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the  Republic,  and  of  the  perverfion  that  had 
been  made  of  the  methods  taken  to  remedy  it. 

*  —An  hundred  and  ten  years  are  not  yet 
'  elapfed  (fays  he)  fince  the  law  for  the  recovery 

*  of  money  extorted  by  Magiftrates  was  firft 

*  propounded  by  the  Tribune  Calpurnius  Pifo. 

*  A  number  of  other  laws  to  the  fame  effect, 

*  continually  more  and  more  fevere,  have  fol- 
^  lowed  :  but  fo  many  perfons  have  been  ac- 

*  cufed,  fo  many  condemned,  fo  formidable  a 

*  war  has  been  excited  in  Italy  by  the  terror  of 

*  the  public  Judgments,  and  when  the  laws  and 

*  Judgments  have  been  fufpended,  fuch  aa  op- 
^  preffion  and  plunder  of  our  Allies  have  pre- 
"*  vailed,  that  we  may  truly  fay  that  it  is  not  by 

*  our  own  flrength,  but  by  the  weaknefs  of 
^  others,  that  we  continue  to  exift  (a).' 

I  have  entered  into  thefe  particulars  with 
regard  to  the  Roman  Commonwealth,  be- 
caufe  the  fafts  on  which  they  are  grounded, 
are  remarkable  of  themfelves,  and  yet  no  jufl: 
conclufion  could  be  drawn  frpm  them,  un- 
lefs  a  feries  of  them  were  prefented  to  the  Rea- 
der. Nor  are  we  to  account  for  thefe  fads, 
by  the  luxury  which  prevailed  in  the  latter 
ages  of  the  Republic,  by  the  corruption  of 

(«)  Sec  Cic.  dc  Off.  lib.  2.  §  75. 
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the  manners  of  the  Citizens,  their  degene- 
tacy  from  their  ancient  principles,  and  fuch 
like  loofe  .general,  phrafes^  which  may  perhaps 
be  .ufeful  to  exprefs  the  iiianner  itfelf  in  which 
the  evil  became  manifeftedj  but  by  no- means  fet 
forth  the  caufes  of  it. 

The  above  diforders  arofe  from  the  very  na-^ 
ture  of  the  Government  of  the  Republic,— 
of  a  Government  in  which  the  Executive  and 
Supreme  Power  being  m^de  to  .centre  in  the 
Body  of  thofe  in  whom  the  People  had*  once 
placed'  their  ^  confidence,  there  remained  no 
other  efFeftual  Power  in-  the  State  that  might 
reader  it  neceflary  for  them  to  keep  within 
the   bounds  of  juftice  and  deceucy^     And  in 
the  mean  time,  as  the  People,  who  were  in- 
tended as  a  check  over  that.Body,  continually 
gaye   a  Ihare  in  this  Executive  authority  tq 
thofe  whom  they  intruded  with  the:  c^re  of 
tlieir  interelis,   they  increafed  the  evils  they 
complained  of,  as'  it  were  at  every  attempt 
they    made  to  remedy  them,  and  inftead  of 
raiiin^  up  Opponents  to  thofe  who  were  be- 
coniie  the  enemies  of  their  liberty,  as  it  \yas 
their    intention  to  do,  they  continuaHy  fup«^ 
plied  them  with  new  Aflbciates. 

A  a  z 
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From  this  fituation  of  affairs^  flawed  as  an 
Unavoidable  confequence^  tHat  continual  de-^ 
fertion  of  the  caufe  of  the  People,  whicli^ 
even  in  time  of  Revolutions,  when  the  paf- 
fions  of  the  People  themfelves  WeYe  roufcd,^ 
aiid  they  were  in  a  great  degtee  utiited,  tttem- 
fefted  itfelf  in  fo  remarkdbte  ^  miiiner.  '  We 
may  trace  the  fymptoms  of  the  great  political 
defedt  Rere  mentioned,  in  the  earlieft  ■  igci 
of  the  Commonwealth,  as  well  as  in  thelalff 
ilage  of  its  duration.  In  Home,  while  imall 
and  poor,  it  rendered  vain  whatever' rights 
€ir  power  the  People  poffefled,  and  blafted 
all  their  endeavours  to  defehd  their  liberty,' 
in  the  fame  mtanner  as,  in  the  more  fplendid 
ages  of  the  Commonwealth,  it  rendered  the 
moft  falutary  regulations  utterly  fruitlefs,  and 
even  inftrumental  to  the  ambition  and  avarice 
^f  a  few.  The  prodigious  fortune  of  the  Re- 
public, in  Ihort,  did  not  create  the  diforder, 
it  only  gave  full  fcope  to  it. 

But  if  we  turn  our  view  towards  the  Hiftory 
C{  the  Englilh  Nation,  we  Ihall  fee  how,  from  a 
Government  in  which  the  above  defefts  did 
not  exift,  different  confequences  have  fol- 
lowed :*— how  cordially  all  ranks  of  Men  have 
always  united  together  to  lay  under  proper  re-» 
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ftj^Wts  ,thisE:8:ecutivp  power,  which  they 
knew  could  pever  be  their,  own.    In  times  of: 
public  Revolutions^  the  greateft  care,  as  we. 
have  before  .obfervedy  was  taken  ta.afcertain. 
the  ^limits,  of.  that  Powet  j  and  .after  peace 
had  been  refior^  to  the  State^  thofe  who  re«*. 
iHatqed  nt  dthe  head  pf  the  Nation,  continued 
to  manifefi  aa  unwe^ied  jealoufy  in  maintain*- 
ing  thofe.  advantages  which  the  united  effQ^ t$ 
of  dl  had  obtained. .  .      ...    ......  .:> 

Thus  it  was  made  one  of  the  Articles  of 
lylagna  Charta,  that  the  Executive  Ppwer 
j};ioul4  npt  tQugh.  the  perfon  of  the  Subjeft, 
but  in  confequenceiiof  a.  judgment  paifed  up<«. 
on  him  by  his  peers  : ,  and  fo  great  was  after- 
wards the  general  union  in  maintaining  this. 
l|iw, .  ths^t  thp  ,  Tqal^  by  Jury,  that  admirable 
mode  of  proceeding  which  &  effei3:ually  fe«» 
cures  the  SubjeA  againft  all  the  attempts- 
of  Power,  even  (which  feemed  fo  difficult  taH 
obtain)  againfl  fuch  as  might  be  made  un«. 
dcr  the  fanftion  of  the  Judicial  authority,  hath* 
been  preferved  to  this  day.  •  It  ;ha»  eyen  bce» 
preferved  in  all  its  original  purity,  though 
the  fame  hs^^.been  fyccefl^vely  fufFered  to  de-- 
oay,  and  then  to  be  loft,  in  the  other  Coun-. 
^ries  of  JEurope,  where  H  had  bj?en  formerly 
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known  (a).  Nay,  though  this  privilege  of  be- 
iBg  tried  by  one's  peers',  was  at  firft  a  privi-. * 
lege  of  Conquerors  and  Mailers,  exclufi vely 
appropriated  to  thofe  parta  of  Nations  which 
had  ^originally  invaded  atid  fubdued  the  reft  by . 
arms,  it  has  in  England'  been  fucceffively  ex-?  ■ 
tended  to  every  Order  of  .the  People. 

And  not  only  the  perfon^  but  alfo  the  pro-^ 
perty,  of  the  individual,  has  been  fecured 
againft  all  arbitrary  attempts  from^he  Exe- 
cutive power,  and  the  latter  ha?  beenr  fuccefs* 

(4)  The  Trial  by  Jury  was  in  ufc   amoug  the  Nor-i^ 
mans  long  before  they  came  over  to  Englaild  ;  but  it  is 
now  utterly  loft  iii  that  Province :   it  even  began  very 
early  to  degenerate  there  from  its.  firft  inftitution :  w« 
fe^  in  Hale'^  Hiftqtry^  of  the  CfrnmomJuvw  of  England* 
^at  the  .ananixpity  ^mpng  Jurymeiv  was  not  required  11^ 
Normandy  for  making  a  verdi£^,  a  good  verdi6i  1  but 
when  Jurymen  diiTented,  a  number  of  them  w*^  takefi 
cu^  and  others  uddtfd- in  their  ftcad,  till  an  onanimit)*' 
wat:'prociired.-VIn'r$weden>   whtre,  *  according  to  the. 
o{vnion .  of  the  Leaned  in  that   Country,  the  Trial  hy 
Jury  had  its  firft  origjn,  only  fome   forms  of  that  In- ' 
fiitation  are  now  prefer ved  in  the  lower  Courts    in  the 
C'OQiitry,  where  fdits  of  Jurymen  are  eftsfoliihed  for  Itfipj,i 
9nd  have  .a  fal^ry   accqrdingly.       See   Rgbhtfin's   Statt 
of  ^ot'fi^/f.-— And  in  3potland,  the  vicinity  of  England 
has   not  been  abl<|  to  preferve  to  'the  Trial  by  Jury  its 
genaine  ancient   form :    the  unani/nity  among'  Jurymen 
h  not  required,  as- 1  have- been  toldy  tQ  form  ^  Y^rc^i^l  \. 
|»ut  the  majority  is  decifiv^ 
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fively  reftrained  from,  touching  any   part  of 
.  the  property  pif  the  Subjeft,  even  under  pre- 
tence of  the  neceffities  of  the  State,  any  other- 
Wife  than  by"  the  free  grant  of  the  Reprefen- 
tatives  of  the  Peopfe.     Nay,  fo  true  and  per- 
•  ,  fevering  has  been  the  zeal  of  thefe  Reprefen- 
tatives,   in  aflerting  on  that  account  the  in- 
terefls  of  the  Nation,  from  which  they  could 
not  feparate ,  their  own,  that  this  privilege  of 
taxing  themfelves,  which  was  in  the  begin- 
ning grounded  on  a  moll  precarious  tenure, 
and  .  only   a  mode  pf  governing  adopted  by 
the  Sovereign  for  the  fake  of  his  own  con- 
venience, has  become,  in  time,  a  fettled  right 
pf  the  People,  which  the  Sovereign  has  found 
it  at  length  neceflarily  folemnly  and  repeatedly 
to  acknowledge. 

Nay  more,  the  Reprefentatlves  of  the  Peo* 
pie  have  applied  this  right  of  taxation  to  ^ 
ilill  nobler  ufe  than  the  n^ere  prefervation  of 
property ;  they  have  in  procefs  of  time,  fuc-^ 
ceeded  in  converting  it  into  a  regular  and  con- 
flitutional  means  of  influencing  the  motions 
of  the  Executive  Power.  By  means  of  this- 
J?^ight,  they  have  gained  the  advantage  of 
beifig  conftantly  called  to  concur  in  the  mea-» 
fures  of  the  Sovereign, — of  having  the.greateft 

A  a  4. 
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attention  fliewn  by  him  to  their  tequefts. 
as  well  as  the  higheft  regard  paid  to  any.  en* 
gagements  that  he  enters  into,  with  them. 
Thus  has  it  become  at  laft  the  peculiar  hap-r 
pinels  of  Englilh  Subjeflts,  to  whatever  other 
People  either  ancient  or  modern  we  com- 
pare them,  to  enjoy  a  ihare  in  the  Govern-: 
ment  of  their  Country,  by  electing  Repre* 
fentatives,  who,  by  reafon  of  the  peculiar  cir- 
cumftances  in  which  they  are  placed,  and  of  the 
cxtenfivq  rights  they  poflefs,  are  both  willing 
faithfully  to  ferve  thofe  who  have  appointed 
ihetii,  and  able  to  do  fo. 

And  indeed  the  Commons  have  not  reflea 
fatisfied  with  eftabliihing,  once  for  all,  the 
provlfions  for  the  liberty  of  the  P.eople  which 
have  been  juft  mentioned  :  they  have  after- 
wards  made  the  prefervation  of  them,  the 
fir  ft  objeft  of  their  care  (aj,  and  taken  every 
opportunity  of  giving  them  new  vigour  and 
life.  ^'       ■ 


\.      .  • 


J. 


{a)  The  fiffl  operation  of  the  Commons,  at  the 
beginning  of  a  Sefiion,  is  to  appoint  four  grand  Com- 
inittees.  The  one  is  a  Committee  of  Religion,  another 
of  Cbiirts  of  Jaiiice,  another  of  Trade/  and  another 
of  Grievances:  they  are  to  be  Sanding  Commictees 
d[uring  the  whole  Sei^OJ|/ .       *      " 


..V  I, 
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,  Thus,  uqder  Charles  the  Pirft^  when  attacks 
pf  a.  moft  ^alarmiog..  nature  were,  made  on 
the  privilege  of  the  People  to  grant  free  fup- 
plies  to  the/Crown>  the  Commons  vindicated, 
without  lofs  of  time,  that  great  right  of  the 
Nation,  which  i^  the  Conftitutional  bulwark 
c^f  aU  others,  and  I^aftened  to  oppugn,:  in  their 
beginning,  every  precedent  of  a  pra&ice  that 
mufl:  in  the  end  have  J)rc5duced  the  ru^  of 
puhlic  liberty. 

They  eve|^  extended  their  care  to.  abufcs  of 
fivery  kind, .  The  judicial  audiority,  for  in* 
ftance,  which  the  Executive  Power  had  im* 
perpcpfibly  turned  to  itfclf,  both  with.rtf- 
peft  to  the  perfon  and  property  of  the  indivi^r 
clual,  was. abrogated  by  the  Ad  which  abolifhed 
the  Courf  of  Star  Chamber ;  aiid  the  Crown 
was. thus  brou^t  back  to  its  |:rue  Confii«» 
tutional  office,  viz*  the  countenancing,'  apd  fup* 
porting  with  its  ftrength,  the  execution  of  the. 
aws. 

The  fubfequent  endeavours  of  the  Legifla- 
ture  have  carried  even  to  a  ftill.  gjreater  extent 
the  above  privileges  of  the  People.  They  have 
moreover  fucceeded  in  reftraining  the  Crown 
from  any  attempt  to  feize  and  confine,  even 
for  the  Ihorteft  time,  the  perfon  of  the  Sub- 
jeft,  unlefs  it  be  in  the  cafes  afcertained  by  the 
Law,  of  which  the  Judges  of  it  are  to  decide. 
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Nor  has  this  extenfivc  unexampled  freedom 
«t  th€!  eKpence  of  the  Executive  Po^wcr,  fcieea 
made,  as-  wc  might  be  inclinable  to  think,  the 
exclufive  appropriated  privilege  of  the  great 
and  powerful*  It  is  to  be  enjoyed  alike  by  all 
xankiof  Subjefts.  Nay,  it  was  the  injury  done 
to  a -Common  Citizen  that  gave  exiftence  to 
the  Aft  which  has  ccmiplcted  the  fecurity 
of  this  interefting  branch  of  public  liberty, 
-!- JZ^  oppreffion  of  an  oh  feme  individual^  fays  Judge 
Blackftone,  gave  rife  to  the  famous  Habeas  Cor-^ 
fus  Ml  Juniusi  has  quoted  this  obfervation 
of  the  Judge ;  and  the  fame  is  well  worth 
tepeating  :a  third  time,  for  the  juft  idea  it  con- 
veys of  that  readinefs  of  all  Orders  of  Men, 
to  unite  in  defence  of  dommon  liberty,  which 
is  a  charaaeriftic  circuiiiftance  in  the  Englilh 
Covettiment  (a).;  :  /  7.    . 

•    And  this,  general  union  in'  favour  of  public 
liberty,  ha&'aot  been,  confined  to  the  framing 

{a)  The  iDdividual  here  alluded  to  was  one  Fronds 
Jenks,  who  baying  made  a  motion  at  Guildhall,  in  the 
■year  167(5,  to  petition  the  King'  for  a  new  Parliament, 
was  cxariiincd  l^efoire  the  Privy  Council,  and  -afterwards 
committed  tcf  tl\e  Gatchoufe,  where  he  was  kept  about 
two  month^,  .,t^ugh  the  delays  made  by  the  feveral 
Judges  to  whom  he  applied,  in  .granting  him  a  Habta\ 
Corf  us. ^SqcH^c  State  TriaU,  vol.  vii.  anno  1676. 
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of  laws  for  its  fecurity  ;   it  has  operated  with 
nolefs  vigour  Tn  bringing. to  ptmilhment  fuch* 
^9-  have  ventiared  to  infringe* them;  and  the' 
Sovereign  has  cbnftantly  found  it  neccflary  to' 
give  u^  the". violators  of  thofe  laws,  even  when 
his  pwh  Servants/ to  the  Juftjce  of  their  Coun^ 
try. 

Thus  we  find,  fo'  early  ^s*the  reign  of  Ed-. 
'Ward  the  Firfti  Judges  who  were  convidted  of 
having  committed  exaftions  .in  the  exercife  of 
their  ofEces,  to  have  been,  cpndernned  by  a^ 
fentence  of  ParliainentY'^;/^  ,  From    the   im-* 
inenfe  fines  which  were  laid  upon  them,  and 
which  it  feems  they  were  in  a  condition  to  pay, 
^ye  may' indeed  conclude  that,  iq.  thofe  early 
ages  of  the  CpnftitUrtipn,  the  remedy  was  ap-. 
plied  rather  la^e  •  td  the  diforder ;    but  yet  it 
was 'at  laft  applied'.    ' 

'  Undefr   Richard  tjie  Second,    examples,  of 
the  fame  kind  were,  renewed. .'  Michael  de  la , 
Pole,  Earl  of  Suffolk,,  who  had  been; Lord 
Ch^neellPr   of  the   >kihgdom,    the    Duke   of^ 
Ireland^  and  the  Archbilhbp  of  York,  having' 

(fl)  Sir  Ralph  de  Hengham,  Chief  Jaftice  af  the 
Kings's  Bench,  was  fined  7000  marks ;  Sir  Thomas 
Wayl^nd,  Chief  Joftice'bf  the  Common  Pleas,  had  His 
vyhole  eflate  forfeited;  and  Sir  Adam  de  Scratton,  Chief 
aron  of  the  Exchequer,  was  fined  34000  marks. 
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a^u&d  theiir  ppwer^by  carrying  on  defigas  t^^. 
wcrp  ;fubverfivc  of  public^ liberty,  yrcrc ^^^ 
c^cd  guilty  of  High-treafon ;. .  and  a  number; 
©^Judges  \vho,  in  their  judicial  capacity,^  h^d. 

a^cd  as  th^ir  ^  inftjninients,  were  involved  iff 
the  fame  condemnation  (a),  ^  ^^ 

jirndqr,thp xcign.of  Hifn^y  t^e;Pighth,. ^ir 
Thomas  Empfon>  and  Edmund  Dudley,  who . 

»  •  r  •  •  f 

(a)  TJie  inoi(  confpicaous  among  tbefe  Jadges  w^re 
^  Robert  Belknap,  and  Sir  Robert  TVefilian,   Chief 
JaUice  ^f  th^  KlogU  Bench*.     Tke-lattei^^hatd  4lrawiL 
«)p  a^fli^g  ,of  iqocftkms.. calculated;; to  confer  a  d^^^fKic^ 
^!o£tuoinx,j ,  fijk   thje^Crown^  or  rather   on  the  Miullprs 
aOpve  na^^/^w^p  had  fpond  sneans  rto  render  them- 
fi^ves  entire  M^^^fsof^the  perfon.of  the  King.    Thefe 
qfiNtftiom '  Sk-  Robert  TrefiUan  propofed  to-  the  ^ Judgev 
who  had.beencittminoned  ..for  chat  ..^orpofe,.  and  dfejrr 
gare  their  opinions  in  favour  of  Hiegi^     One  K>f  .the&r 
Ofnnions  o|  .^^  J«dges»  among  others,  tended  to  no 
lef$  than  to  annihilate,,  at  one  ftroke,  all   the  rights  of 
the  Commons,  by   taking   from  them    that  ii|portant 
privilege  mentioned  before, « of  ftartmg-  and  freely  dif* 
cuffing,  whatever  .  fubjedts   of   debate  th^y  (think  pro*} 
per  >— the  Commons  were  to  be  reih^ined,  runder  pain  of 
being  pnniflied  as  traitors,   from   proceeding  upon  any 
ajtifles  befides  thole  limited  to  them  by  the  King.,    All 
thofe  who  l^ad  had  a  0iare  in  the  above  ^eclaratipns'  of 
the  Judges,    were    attainted  .of    high-tresUon.     Some 
were  liianged ;  among  them  was  Sir  Robert  TreAIian; 
and  thjB  others  were,  only  banifhed,   at  the.intercefiion 
of  the  Biihops.— Sec  thfc  Pari;  Hiftory  of   England* 
vol.  1.  O 
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Jiad  been  the  promoters  of  the  exaftions  com- 
xhitted  under  the  preceding  reign',  fell  viftims 
tb  the  zeal  'of  the  Commons  for  vindicating 
the  caufe'  of '  the  People,    tinder  King  James 
the  Firft,  Lord  Chancellor  Bacon  experienced 
that  neither  nls  high  dignity,  nor^great  per- 
fohal  qualifications,  could  fcreen  him  from 
having  the  fevereft  cenfure  paffed  upon  him, 
for  the  corrupt  praftices  of  which  he  had  fuf^; 
fered  himfelf  to  become  guilty.    And  under 
Charles  the  Firft,  the  Judges  having  attempted 
to  imitate  the  example  of  the  Judges  under 
Richard  the  Second,-  by  delivering  opinions 
fiibverfive  of  the  rights  of  the  People,  found 
the  fame  fpirit  of  watchfulnefs  in  the  Cbm-^ 
mons,  as  had  proved  the  ruiii  of  the  former. 
Lord  Finch,  keeper  of  the  Great  Seal,  vr^i 
obliged  to  fly  beyohd  fea.  The  Judges  Daveii- 
port  and  Crawley  were  imprifoned :  and  Jtidgi^ 
Berkeley  was  feized  white  fitting  upon  the 
Bench,  as  we  find  in  Rufhworth. 
•In  the' rdgn  of  Charles  the  Second,  wc 
again  find  frefli  inftances  of  the  vigilance  of 
the  Comihons.    Sir  William  Scroggs,  Lorcf 
Chief  Juftice  of  the  King^S.Bench,  Sir  Francis 
North,  Chief  Juftice  of  fhe  Common  "Preas,* 
Sir  Thonias  Jones,  one  of  the  Judges* oif^  the 
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fcng^s-Bencli,  and  Sir  ft.ichard  Wefion,  one^ 
of  the  j^arons  6f  the  Exchequer,  y/ere  im-, 
peached  by  the  Commons,  fpr  partialities 
ihewh  by  them  in  the  adminiflration  of  jullice ; 
and  Chief  Juftice  Scroggs,  agairift  whom  Ibmei 
pofitive  charged  were  well  proved,  was  re- 
moved from  his  ehiployriietits^ 
•  The  feveral  examples  'offered  here'  to  the 
Reader,  have  been  taken  from  ftvetal  diffetent 
periods  of  the  Engliflx  Hiftory,  in  ordef  to 
file w  that  neither  the  influence,  nor  the  dig- 
nity, of  the  infraftors  of  the  laws,  even  when 
they  have  been  the  neareft  Servants  of  the 
Crown,  have  ever  been  able  to  check  the  zeal 
of  the  Commons  in  afferting  the  rights  of 
the  People.  Other  examples  might  perhaps 
be  related  to  the  fame  purpofe ;» though  the 
whole  number  of  thofe  to  be  met  with,  willy 
upon  enquiry,  be  found  the  imaller,  in  pro-' 
portion  as  the  danger  of  infringing  the  laws 
has  always  been  indubitable.  ! 

;  So  mych  regularity* has  even  ,  (from,  all 
the  circumftances  above  mentioned):  been  in- 
troduced  into  the  operations  of  the  Executive 
Power  in  England, — fuch  an  exaiSt  JuiJicc 
have  the  People  be^n  accuftomed,  as  a  confe- 
^uence,  to  cxped  from  that  quarter,  that 
^v^n  th^  Sovereign,  for  his' having  once  fuf* 
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fcred  himfelf  perfonally  to  violate  the  fafety 
of  the  Subjed:,  did  not  efcape  fevere  cenfure^ 
The  attack  made  by  order  of  Charles  the 
Second,  on  the  perfon  of  Sir  John  Coventry, 
filled  the  Nation  with .  aftonifliment ;  and  this 
violent  gratification  of  private  paffion,  on  the 
part  of  the  Sovereign  (a  piece  of  felf-indul- 
gence.with  regard  to  inferiors,  which  whole 
dalles  of  individuals  in  certain  Countries  al- 
moft  think  that  they  have  a  right  to)  excited  a 
general  ferment.  "  This  event  (fays  Bilhop 
^^  Burnet)  put  the  Houfe  of  Commons  in  a 
^*  furious  uproan.  ..It  gave  great  advantages 
*^  to  all  thofe  who  oppofed  the  Court;  and 
*^  the  names  of  the  Court  and  Country  party, 
f  ^  which  till  now  had  feemed  to  be  forgotten, 
*^  were  again  revived  (a).^^ 
'  Thefe  are  the  limitations  that  have '  been 
fet,  in  the  Englifli  Government,  on  the  ope- 
rations of  the  Executive  Power:  limitations 
to  which  we  find  nothing  comparable  in  any 
other  free  States,  ancient  or  modern  j  and 
which  are  owing,  as  we  have  feen,  to  that 

(a)  See  Burnet's  Hiftory,  vol.  i.  anno  1669.— An  Adl 
qF  Parliament  was  made  on  this  occadon,  for  giving^ 
9L  farther  extent  to  the  provifions  before  made  for  tho 
perfonal  fecurity  of  the  Subjedli  which  is  flill  called  ch« 
Coventry  A6tt 


368     THE  CONSTiTUttOI^ 

very  circumftance  which  feemed  at  firft  figiiS 
to  prevent  the  poffibility  of  them,  I  mean  the 
grcatnefs  and  unity  of  that  Power  i  the  efieft 
of  which  has  been,  in  the*  event,  to  unite  up* 
on  the  fame  objed,  the  views  and  efforts  of 
all  Orders  of  the  People. 

From  this  cireum'ftanc<S|  that  is^  tht  nnii^ 
and  peculiar  ftability  of  the  Executive  Power 
in  England,  another  mbft  advantageous  con- 
fequenc6  has  followed,  that  has  been  be-^^ 
fore  noticed,  and  which  it  is  not  improper 
to  mention  again  here,  as  this  Chapter  is^ 
intended  to  confirm  the  principles  laid  down 
in  the  former  ones, — I  mean  the  unremitted 
continuance  of  the  fame  general  union  among 
all  ranks  of  Men,  and  the  fpirit  of  mutual: 
juftice  which  thereby  continues  to  be  diffufcd 
through  all  orders  of  Subjefts. 

Though  furrounded  by  the  miny  boun^ 
flaries  that  have  juft  now  beeii  defcribed,  the 
Crown,  we  muft  obferve,  has  preferved  its  Pre-» 
rogative  undivided :  it  ftill  polTefres  its  whole 
effedive  ftrength,  and  is  only  tied  by  Its  own 
engagements,  and  the  confideration  of.  what 
it  owes  to  its  deareft  interefts. 

The  great,  or  wealthy  Men  in  tlife  Ndtloil/ 
tvho,  affifted  by  the  body  of  the  People,  have 
fu^eeded  in  reducing  the  exercife  of  its  au*"' 
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tliority  within  fuch  well  defined  limits,  can 
have  no  expectation  that  it  will  continue  to 
confine  itfelf  to  them,  any  longer  than  they 
themfclves  continue,  by  the  juftice  of  their  own 
condud,  to  deferve  that  fupport  of  the  People 
which  alone  can  make  them  appear  of  con- 
fequence  in  the  eye  of  the  Sovereign, — no 
probable  hopes  that  the  Crown  will  continue 
to  obferve  thofe  laws  by  which  their  wealth, 
'  dignity,  liberty,  are  protected,  any  longer 
than  they  themfelves  alfo  continue  to  ob- 
ferve them. 

Nay  more,  all  thofe  claims  of  their  rights 
which  they  continue  to  make  againft  the 
Crown,  are  encouragements  which  they  give  to 
the  reft  of  the  People  to  affert  their  own  rights, 
againft  them.  Their  conftant  oppofition  to 
all  arbitrary  proceedings  of  that  Power,  is 
a  continual  declaration  they  make  againft  any 
a<Ss  of  oppreffion  which  the  fuperior  ad- 
vantages they  enjoy,  might  entice  them  to 
commit  on  their  inferior  fellow-fubjefts. 
Nor  was  that  fevere  cenfure,  for  inftance, 
which  they  concurred  in  paffing  on  an  un- 
guarded violent  adtion  of  their  Sovereign, 
only  a  reftraint  put  on  the  perfonal  aftions 
of  future  Englifh  Kings :  no,  it  was  a  much 
more  extenfive  provifion  for  the  fecuring  of 
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public  liberty ; — it  was  a  folemii  engagement 
entered  into  by  all  the  powerful  Men  in  the 
State  to  the  whole  body  of  the  People^  fcru- 
puloufly  to  refpedt  the  perfon  of  the  loweft 
among  them. 

And  indeed  the  conftant  tenor  of  the  con- 
duct even  of  the  two  Houfes  6f  Parliament 
ihews  us,  that  the  above  obfervatlons  are  not 
matters  of  rnere  fpeculation.  From  the  ear- 
liefi:  times  we  fee  the  Members  of  the  Houfe 
of  Commons  to  have  been  very  *cauti6us  not 
-  to  affume  any  diftindtion  that  might  alienate 
from  them  the  afFeftions  of  the  reft  of  the 
People  (a).  Whenever  thofe  privileges  which 
were  neceffary  to  them  for  the  difcharge  of 
their  trufl  have  proved  burdenfoitie  to  the 
Community,  they  have  retrenched  them. 
And  thofe  of  their  Members  Avho  have  ap- 
plied either   thefe  privileges,   or   In  general 

{a)  In  all  cafes  of  public  ofFences,  down  to  a  fimple 
breach  of  the.  peace,  the 'Members  of  the  Houfe  of 
Commons  have  no  privilege  whatever  above  the  reft  of 
the  People :  they  may  be  committed  to  prifon  by 
any  JufUce  of  the  peace ;  and  are  dealt  with  afterwards 
in  the  fame  manner  as  any  other  Subjects.  With  re- 
gard to  civil  matters,  their  only  privilege  is  to  be  free 
from  Arrets  during  the  time  of  a  Seflion,  and  forty 
days  before,  and  forty  days  after;  but  they  miLy  be 
fued,  by  procefs  againft  their  goods,  for  any  juft  debt 
during  that  time. 
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that  influence  which  they  derived  from  'their 
fituation,  to  any  oppreffive  purpofes,  they 
themfclves  have  endeavoured  tobringtopunifti- 
ment. 

Thus,  we  fee,  that  in  the  reign  of  James 
the  Firft,  Sir  Giles  Mompeflbn,  a  Member 
of  the  Houfe  of  Commons,  having  been 
,  guilty  of  nionopolies  and  other  a&s  of  great 
opi^re&on  on  the  People,  was  not  only  ex- 
pelled, but  impeached  and  profecuted  with 
the  greateft,  warmth  by  the  Houfe,  and  finally 
-condemned  by  the  Lords  to  be  publicly  de- 
.gcaded  from  his  rank  of  a. Knight,  held  for 
-ever  an  infamous  perfon,  and  imprifoncd  dur* 
ing  life. 

In  the  fame  reign,  .Sir  John  Bcnnet,  who 
was  alfo  a  Member  of  the  Houfe  of  Commons, 
having  been  found  to  have  been  guilty  of  fe- 
veral  corrupt  pra<9:ices,  in  his  capacity  of 
Judge  of  the  Prerogative  Court  of  Canterbury, 
fuch  as.  taking  exorbitant  fees,  and  the  like, 
was  expelled  the  Houfe>  and  profecuted  for 
thefe  ofleuces. 

In  the  year  1641.,  Mr,  Henry  Benfon, 
Member  for  Knarelborough,  having  been  de- 
tected in  felling  protections,  experienced  like- 
wife  the  indignation  of  the  Houfe,  and  was 
expelled, 
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In  fine,  in  order  as  it  were  to  make  it  com- 
pletely notorious,  that  neither  the  condition 
of  Reprefentative  of  the  People,  nor  eVen  any 
degree  of  influence  in  their  Houfe,  could  ex- 
cufe  any  one  of  them  from  ftrid:ly  obferving 
the  rules  of  juflice,  the  Commons  did  on  one 

occafion  pafs  the  mod  fevere  cenfure  they  had 
power  to  inflid:,  upon  their  Speaker  himfelf, 
for  having,  in  a  fingle  inftance,  attempted  to 
convert  the  difcharge  of  his  duty  as  Speaker 

into  a  means  of  private  emolument.^ Sir 

John  Trevor,  Speaker  of  the  Houfe  of  Com- 
mons, having,  in  the  fixth  year  of  the  reign 
of  King  William,  received  a  thoufand  gui- 
neas from  the  City  of  London,  ^^  as  a  gra- 
**  tuity  for  the  trouble  he  had  taken  with  re- 
««  gard  to  the  pafiing  of  the  Orphan  Bill,'' 
was  voted  guilty  of  a  High  crime  and  mif- 
demeanour,  and  expelled  the  Houfe.  Even 
the  inconfiderable  fum  of  twenty  guineas  which 
Mr.  Hungerford,  another  Member,  had  been 
weak  enough  to  accept  on  the  fame  fcore,  I 

was  looked  upon  as  deferving  the  notice 
of  the  Houfe ;  and  he  was  likewife  expell- 
ed {a). 

{a)  Other  e^^amples  of  the  attention  of  the  Houfe  of 
Commons  to  the  conduct  of  their  Members,  might  be 
produced,  either  before,  or  after,  that  which  is  men- 
tioned here.     The  reader  may,  for  inftance,  fee  the  re- 
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If  we' turn  our  view  towards  the  Houfe  of 
Lords,  we  Ihall  find  that  they  have  alfo  con- 
ftantiy  taken  care  that  their  peculiar  privi- 
leges fliould  not  prove  impediments  to  the 
common  juftice  which  is  due  to  the  reft  of  the 
People  (a).  They  have  conftantly  agreed  to 
every  juft  propofal  that  has  been  made  to  them 
on  that  fubjeft  by  the  Commons :  and  in- 
deed, if  we  confider  the  numerous  and  op- 
preffive  privileges  claimed  by  •  the  Nobles  in 
moft  other  Countries,  and  the  vehement  fpirit 
with  which- they  are  conimonly  aflerted,  we 
ihall  think  it  no  fmall  praife  to  the  body  of 
the  Nobility  in  England  (and  alfo  to  the  na- 
ture of  that  Government  of  which  they  make 


lation  of  their  proceedings  in  the  aiFair  of  the  South  Sea 
Company  Scheme  ;  and  a  few  years  after,  in  that  of.  the 
Charitable  Corporation  i  a  fraudulent  fcheme  particularly 
oppreilive  to  the  poor,  for  which  feveral  Members  were 
expelled. 

(a)  In  cafe  of  a  public  offence,  or  even  a  fixxiple 
breach  of  the  peace,  a  Peer  may  be  committed,  till  he 
finds  bail,  by  any  Juflice  of  the  peace  :  and  Peers  are 
to  be  tried  by  the  common  courfe  of  law,  for  all  oiFences 
under  felony.  With  regard  to  civil  matters,  they  are  at 
all  times  free  from  arrejit ;  but  e;cecution  may  be  had 
againft  their  efFedls,  in  the  fame  manner  as  againd  thofe 
of  other  SubjeAs. 
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a  part)  that  it  ha^  been  by  their  free  confent 
that  their  privileges  have  been  confined  to  what 
they  now  are ;  that  is  to  fay,  to  no  more,  in 
general,  than  what  is  neceffarj  to  the  accom- 
pliihment  of  the  end  and  confiitutional  defigir 
of  that  Houfe, 

In  the  exercife  of  their  Judicial  authority 
\yith  regard  to  civil  matters,  the  Lords.  haTe 
manifefted  a  fpirit  of  equity  nowife  inferior  to 
that  which  they  have  fliewn  in  their  Legif- 
lative  capacity.  They  have,  in  the  difcharge 
of  that  function,  (which  of  ail  others  is  fo 
liable  to  create  temptations)  fliewn  an  uncor- 
ruptnefs  really  fuperior  to  what  any  judicial 
Affembly  in  any  other  Nation  can  boafl:.  Nor 
do  I  think  that  I  run  any  rilk  of  being,  contra- 
dided,  when  I  fay  that  the  condud  of  the 
Houfe  of  Lords,  in  their  civil  judicial  ca- 
pacity, has  conftantly  been  fuch  as  has  kept 
them  aboye  the  reach  of  even  fufpicion  or 
Zander, 

Even  that  privilege  which  they  enjoy,  of 
cxclufively  trying  their  own  Members,  in  cafe 
of  any  accufation  that* may  affeft  their  life 
(a  privilege  which  we  might  at  firft  fight 
think  repugnant  to  the  idea  of  a  regular  Go- 
vernment, and  even  alarming  to  the  reft  of 
the  People)  has  conftantly  been  made  ufc  of 


OF    E  N  G  L  A  N.D.  375 

by  the  Lords  to  do  juflice  to  their  fellow-fub- 
jedts ;  and  if  we  caft  our  eyes  either  on  the 
collection  of  the  State  Trialsy  or  on  the  Hiftory 
of  England,  we  Ihall  find  very  few  examples,  if 
any,  of  a  Peer,  really  guilty  of  the  offence  laid  to 
his  charge,  that  has  derived  any  advantage  from 
his  not  being  tried  by  a  Jury  of  Commoners. 

Nor  has  this  juft  and  moderate  condud:  of 
the  two  Houfes  of  Parliament  in  the  exercife 
of  their  powers  (a  moderation  fo'  unlike  what 
has  been  related  of  the  condudt  of  the  power- 
ful Men  in  the  Roman  Republic)  been'  the 
only  happy  confequencc  of  that  falutary  jea- 
loufy  which  thofe  two  Bodies  entertain  of  the 
power  of  the  Crown.  The  fame  motive  has 
alfo  engaged  them  to  exert  their  utmoft  endea- 
yours  to  put  the  Courts  of  Juflice  under  proper 
reftraints :  a  point  of  the  highefl  importance 
to  public  liberty. 

They  haye,  from  the  earlieft  times,  pre- 
ferred complaints  againft  the  influence  of  the 
Crown  over  thefe  Courts,  and  at  laft  procured 
Laws  to  be  enadted  by  which  fuch  influence  has 
been  intirely  prevented :  all  which  meafures, 
we  muft  obferve,  were  at  the  fame  time  fl:rong 
declarations  that  no  Subjefts,  however  exalted 
their  rank  might  be,  were  to  think  themfelves 
exempt  from  fubmitting  to  the  uniform  courfQ 
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of  the  Law,  or  hope  to  influence  or  over-awe  it. 
The  fevere  examples  which  they  have  uni» 
ted  to  make  on  thofe  Judges  who  had  ren-r 
dered  themfelves  the  inflruments  of  the  paf- 
fions  of  the  Sovereign,  or  of  the  defigns  of  the 
Minifters  of  the  Crown,  are  alfo  awful  warn- 
ings to  the  Judges  who  have  fucceeded  them, 
pever  to  attempt  to  deviate  in  favour  of  any, 
the  mofl  powerful  individuals,  from  that  ftrait 
line  of  Juftice  which  the  joint  Wifdom  of  the 
J-rCgillature  has  once  marked  out  to  them. 

This  lingular  fituation  of  the  Englilh  Judges 
relatively  to  the  three  Conftituent  Powers  of 
the  State,  (and  alfo  the  formidable  fupport 
which  they  are  certain  to  receive  from  them 
^s  long  as  they  continue  tp  be  the  •  faithful 
Minifters  of  Juftice)  has  at  laf!  created  fuch 
an  impartiality  in  the  diftribution  pf  public 
Juftice  in  Epgland,  has  introduced  into  the 
Courts  pf  Law  the  pradtice  pf  fuch  a  thorough 
difregard  of  either  the  influence  or  \yealth  of 
the  contending  Parties,  and  procured  tp  every 
individual^,  bpth  fuch  an  eafy  accefs  to  thefe 
Courts^  and  fuch  a  certainty  of  redrefs,  as  ar$ 
not  to  be  paralleled  in  any  pther  GpYernment, 
rrrPhilip  de  Comines,  fp  long  as  three  hundre4 
years  agp,  commended  in  ftrong  terms  the  exadr 
nefs  with  wl^ich  Juftice  is  dpne  in  England  tq 
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fill  ranks  of  Subjefts  (a);  and  the  impartiality 
with  which  the  fame  is  adminiftered  in  thefc 
days,  will  with  ft  ill  more  reafon  create'  the 
furprize  of  every  Stranger  who  has  an  opportu- 
nity of  obferving  the  cuftoms  of  this  Coun- 
try Q)^ 

(a^   Sec  page  36  of  this  Work. 

{b)  A  little  after  I  came  to  England  for  the  firft  dme 
(if  the  Reader  will  give  me  leave  to  make  mention  of 
inyfelf  in  this   cafe)  an  a&ion  was  brought  in  a  Court 
of  Juftipe  againft  9  Pripce  v^ry   nearly  related  to  the 
Crown;   and  4  Noble  Lor4  was  alfo,  much  about  that 
time,  engaged  in  a  law-fuit  for  the  property  of  Tome  va- 
luable lead-mines  in  Yorkfhire.      I  could  not  but  obferve 
that  in  both  thefe  cafes  a  deciiion  was  given  againft  the 
fwo    mpft    powerful   parties  ;    thouj|h  I  wondered    but 
little  at  this,  becaufe  I  had   before   heard  xpuch  of  the 
impartiality  of  the  law  proceedings  in  England,  and  was 
prepared  to  fee  inftances  of  that  kind.      But  what  I  was 
inuch  furprifed  at,  wi^s  that  nobody  appeared  to  be  in  the 
leaft  fo,  not  even  at  the  ftriflnefs  with  which  the  ordinary 
courfe  of  the  law  had,  particularly  in  the  former  cafe, 
been  adhered  to, — and  that  thofe  proceedings  which  I 
was  difpofed  to  confider  as  great  inftances  of  Juftice,   to 
the  production  of  which  fope  circvimftances  peculiar  to 
the  times,  at  leaft  fome  uncomipon  virtue  or  fpirit  on  the 
part  of  the  Judges,  muft  have  more  or  Icfs  co-operated, 
were  looked  upon  by  all  thofe  whom  1  heard  fpeak  about 
it,  as  being  nothing  more  than  the  common  and  expeded 
^ourfe   of  things.     This  circumftance    became  a  ftrong 
inducement  to  me  to  enquire  into  the  nature  of  a  Goverq** 
|nent  by  which  fuch  eSisi^s  were  produced. 
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Indeed^  to  fuch  a  degree  of  impartiality 
bas  the  adminiftration  of  public  Juftioe  been 
brought  in  England^  that  it  is  faying  nothing 
beyond  the  exad:  truth,  to  affirm  that  any 
violation  of  the  laws,  though  perpetrated  by 
Men  of  the  moft   extenfive   influence^  nay, 
though  committed  by  the  fpecial  dire^ion  of 
the  very  firft  Servants  of  the  Crown,  will  be 
publicly  and  completely  redrefled.    And  the 
very  loweft  of  fubjefts  will  obtain  fuch  re- 
drefs,  if  he  has  but  fpirit  ei^ough   to  fland 
forth,  and  appeal  to  the  laws  of  his  Coun- 
jry.— Moft  extraordinary  circumftances  thefe ! 
which   thofe    who    know  the  difficulty  that 
there  is  in  eftabliihing  juft  laws  among  Man- 
kind,  and  in  providing  afterwards  for  their 
due  execution,  only  find  credible  becaufe  they 
are  matters    of  fad:,  and  can  begin  to  ac- 
count for,  only  when  they  look  up  to  the  con- 
ftitution  of  the  Government  itfelf ;  that  is  to 
fay,  when  they  confider  the  circumftances  in 
which  the  Executive  Power,   or  the  Crown, 
is  placed  in  relation  to  the  two  Bodies  that 
concur  with  it  to  form  the  Legiflature, — the 
circumftances  in  which  thofe  two  Affemblies 
fire  placed  in  relation  to  the  Crown,  and  to 
each  other,   and  the  fituation  in  which,  all 
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the  Three  find  themfelves  wiA  refpeft  to  the 
vhole  Body  of  the  People  (a). 

> 

{a)  The  affisftion  abore  made  widi  refpeft  t^  the 
iinpartiality  with  which  JuAice  is»  in  all  cafes,  adounU 
fltered  in  England,  not  being  of  a  nature  to  be  proved 
hf  alkdgihg  fingle  fafts,  I  have  entered  into  no  parti- 
caUr»  on  that  acdoant.  However,  I  have  fubjoined 
here  two  cafes  which,  I  think,  cannot  but  appear'remark- 
able  to  the  Reader.       • 

.  The  firft  b  th&  cafe  l^f  ^e  profecution  commenced  in 
t)ie  jear  1763,  by  fomc  Journeymen  Printers,  againil  ther 
{{jng's  MeflengerS)  for  appitheti<fing  and  imprifoning  them 
for  a  fiiort  time,  by  virtue  of  a  General  Warrant  from  the 
Secretaries  of  Btate ;  and  that  whieh  was  afterwards  car- 
ried on  by  another  private  individual,  againft  one  of  the 

Secretaries  themfelves."  In  thefe  a6Uons,  all  the  or- 

4inary  forms  of  proceeding  ufed  in  cafes  of  adtions  be» 
tween  private  Subje^,  were  ftriftly  adhered  to ;   and 
both  the  Secretary  of  State,  and  the  Meflengers,  were,  in 
t)ie  end,  condemned.     Yet,  which  it  is  proper  the  Reader 
{hould  ob&rve,  fttMn  all  the  cifcumflances  that  accompa* 
«ied  this  affair,  it  is  difficult  to  propofe  a  cafe  in  which 
'  Minifters  could,  of  Uiemfelves»  be  under  greater  tempta* 
tioBS  to  exert  an  umdue  influence  to  hinder  the  ordinary 
courfe  of  Ji^ce.     N^r  were  the  A6ls  for  which  thofe 
M^i^fters  wetB  condemned,  Afts   of  evident  oppreffion,^ 
which  nobody  cooUl  be  found  to  juitify.   They  had  done 
nothing  but  foDow  a  praftice  of  which  they  found  fe** 
veral  precedents  eftabliihed  in  their  Offices ;  and  thel^ 
eafe,    if   I  am    wdl    informed,    was   fnch,    that  mo{| 
individttaU,   under   Similar    circumftances,    would    have 
thought  tbemfthres  aothorifed  to  have  ^^^d  a^  the^  h^4 
4o&e« 
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In  fine,  a  very  remarkible  circumftance  in 
the  Englifh  Government  (and  which  alone 
evinces  fomething  peculiar  and  excellent  in  its 
Nature),  is  that  fpirit  of  extreme  mildnefs  with 
which  Juftice  in  criminal  cafes,  is  adminiftered 
in  England;  a  point  with  regard  to  which 
England  differs  from  all  other  Countries  in  the 

World. 

# 

THe  fecond  cafe  I  propofe  to  relate,  affords  a  fin- 
golar  inftance  of  the  confidence  with  _  which  all  Subjects 
in  England   claim    what   they  think   their  jaft   rights, 
and  of  the  certainty  with  which   the   remedies    of  the 
law  are  in  all  cafes  open,  to  them.    The  fa6^  I  mean, 
is  the  Arreft  executed  in  the  reign  of  Queen  Anne,  in 
the  year    1708,  on  the  perfon  of  the   Ruffian  Ambaf- 
fador,   by  taking  him  out  of  his  Coadi  for  the  fum  of 
fifty  pounds — And   the  confequences  that  followed   this 
fa£t  are  ilill  more  remarkable.     The  Czar  highly  re- 
fented  this    affront,  and  deinanjed   that  the    SherifiT  of 
Middlefex,    and  all    others    concerned    in    the    Arreft, 
fbould    be   puniflied    with    inftant  death.      **  But    the 
<<  Queen,"   (to  the  amazement  of  that  defpotic  Court, 
fays  Juilice  filackllone,  from  whom  I  borrow  this  fa£t) 
«' the  Qaeen  direfled  the  Secretary  of  State  to  inform 
*'  him   that  ihe  could   infli£i  no  pnniihment  upon  any, 
«  the  meaneft,  of  Her   Subjedls,   unlefs  warranted   by 
**  the  law  of  the  land/'-— An  adt  was  afterwards  paifed 
to  free  from  arreds  the  perfons    of.  foreign   Minifters, 
and   fuch   of  their   ferva!nts  as  they    have  delivered  a 
lift  of,  to  the  Secretary  of  State.      A  copy  of  this  A&. 
dlegantly    engrofTed    and    illuminated,    continues   Judge 
Blackftone,  was   fent  to   Mofcow,  and  an  Ambaflador 
extraordinary  commiificuied  to  deliver  it. 
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When  we  confider  the  puniihments  in  ufc 
in  the  other  States  in  Europe,  we  wonder 
how  Men  can  be  brought  to  treat  their  fellow- 
creatures  with  fo  much  cruelty ;  and  the  bare 
confideration  of  thofe  puniihments  would  fuf- 
ficiently  convince  us  (fuppofing  we  did  not 
know  the  faft  from  other  circumftances)  that 
the  Men  in  thofe  States  who  frame  the  laws, 
and  prefide  over  their  execution,  have  little 
apprehenfion  that  either  they,  or  their  friends, 
will  ever  fall  victims  to  thofe  laws  which  they 
thus  raflily  eftablifli. 

In  the  Roman  Republic,  circumftances  of 
the  fame  nature  with  thofe  juft  mentioned, 
were  alfo  productive  of  the  greateft  defeats 
in  the  kind  of  criminal  Juftice  which  took 
place  in  it.  That  clafs  of  Citizens  who  were 
at  the  head  of  the  Republic,  and  who  knew 
how  mutually  to  exempt  each  other  from  the 
operation  of  any  too  fevere  laws  or  pradlice, 
not  only  allowed  themfelves  great  liberties, 
as  we  have  feen,  in  difpofing  of  the  lives  of 
the  inferior  Citizens,  but  had  alfo  introduced 
into  the  exercife  of  the  illegal  powers  they 
affumed  to  themfelves  in  that  refpeft,  a  great 
degree  of  cruelty  (a). 

(a)   The  common  manner  in  which  the  Senate  or- 
dered Citizens  to  be  put  to   death,    was  by   throwing 
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Nor  were  thills  r^ote  "^ks^ily  ocH^duj&ed 
in  the  Grecian  Republics*  Fxom  their  De- 
mocratical  nature,  .and  the  frequent  Rieve* 
lutioDS  to  which  they  were.ftibjeft*  wenatwally 
expcd:  to  fee  thatauthprity  (6  hf^ve  been  wfed 
with  mildneis,  which  thofe  ^hfi  enjoyed  tt 
luuft  have  known  to  htve  feoen  but  precarious- ; 
yet,  fuch  were  the  effe&s  of  the  violence  at- 
tending thofe  very  RevohiticHis,  that  a  fpirit- 
both  of  great  irregularity  :and  cruelty  had 
taken  ^place  among  the  Gredcs,  in  the  ^  exer- 
cife  of  the  power  of  infliding  puniihments. 
The  very  harfti  laws  of  Draeo  gre  well  known, 
of  which  it  was  faid  that  they  were  not  writ- 
ten with  ink,  but  with  blood.  The  feveie 
laws  bf  the  Twelve  Tables  among  the  Ro- 
mans, were  in  great  part  brought  over  from 
Greece.  And  it  was  an  opinion  common]/ 
.  received  in  Rome,  that  the  cruelties  prafltifed 
by  the  Magiftrates  on  the  Citizens,  were  only 
imitations  of  the  examples  which  the  Greeks 
had  given  them  (a). 

them  head-long  from  the  top  of  the  Tarpchm  Rock. 
The  Coofuls,  or  other  particular  Magiftrates,  fometimcs 
caafed  Citizens  to  expire  upon  a  crofe ;  or,  which  wai 
a  much  more  common  cafe,  ordered  them  to  be  beaten 
to  death,  with  their  heads  faftened  between  the  two  bran- 
ches of  a  fork;  which  t^ey  called  cervicem  furca  infirere. 
(a)  Caefar  exprefsly  reproaches  the  Greeks  with  thii 
fad,   in  his  fpecch  in  favour  of  the  accomplicct  of 
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In  fine,  the  ufe  of  Torture,  that  method 
of  adminiftering  Juftice  in  which  folly  may 
be  faid  to  be  added  to  cruelty^  had  been 
adopted  by  the  Greeks,  in  confequence  of  the 
lame  caufes  which  had  concurred  to  produce 
the  irregularity  of  their  criminal  Juftice.  And 
the  fame  pradice  continues,  in  thefe  days,  to 
prevail  on  the  continent  of  Europe,  in  con- 
fequence of  that  general  arrangement  .of  things 
which  creates  there  fuch  a  .careleffnefs  about 
remedying  the  abufes.  of  public  Authority. 

But  the  nature  of  that  fame  Government 
which  has  procured  to  the  People,  of  England 
ail  the  iidvantages  we  have  before'  defcribed, 
has,  with  ftill  more  reafon,  freed  them  from 
the  moft  oppreflive  abufes  which  prevail  in 
other  countries. 

.  That  -wantonnefs  in  difpofing  of  the  deareft 
rights  of  Mankind,  thofe  infults  upon  human 
Nature,  of  which  the  frame  of  the  Govern- 
ments feftablilhed  in  other  States,  unavoidably 
becomes  more  or  lefs  produdive,  are  entirely 
banilhed  from  a  Nation  which  has  the  happi- 
nefs  of  having  its  interefts  taken  care  of 
by  Men  who  continue  to  be  themfelves  ex- 

Catiline,  which  Salluft  has  tranfmitted  to  us.—: — ^ed 
£oMm  illo  tempon,  Gr^ecia  morem  imitati,  (Majores  noilri) 
*verbiribus  anitnad^vertebant  in  civets,  at  CQniemnatis  ulti^ 
$num  fupplicium  fumftum^ 
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pofed  to  the  preffure  of  thofe  laws  which  they 
concur  in  making,  and  of  every  tyrannic 
pradlice  which  they  fufFer  to  be  introduced,— 
by  Men  whom  the  advantages  which  they 
poffefs  above  the  reft  of  the  People,  render  only 
more  expofed  to  the  abufes  they  are  appointed 
to  ["prevent,  only  more  alive  to  the  dangers 
againft  which  it  is  their  duty  to  defend  the 
Community  (a). 

Hence  we  fee  that  the  ufe  of  Torture  has, 
from  the  earlieft  times,  been  utterly  unknown 
in. England.  And  all  attempts  to  introduce  it, 
whatever  might  be  the  power  of  thofe  who 
made  them,  or  the  circumftances  in  which 
they  renewed  their  endeavours,  have  been 
ftrenuoufly  oppofed  and  defeated  (b). 

{a)  Hiftorians  take  notice  that  the  Commons,  in  the 
reign  of  Charles  II.  made  hafte  to  procure  the  abolition 
of  the  old  Statute,  De  Haretico  conAurendoj  (For  burning 
Heretics)  as  foon  as  it  became  to  be  publicly  known 
that  the  prefumptive  Heir  to  the  Crown  was  a  Roman 
Catholic.  Perhaps  they  would  not  have  been  fo  diligent 
and  earneft,  if  they  had  not  been  fully  convinced  that  a 
Member  of  the  Houfe  of  Commons,  or  his  friends,  may  be 
brought  to  trial  as  eaiily  as  any  other  individuals  among 
the  people,  fo  long  as  an  exprefs  and  written  law  may  be 
produced  againft  them, 

(^)  The  Reader  may  on  this  fubjeft  fee  again  the 
Note  in  page  i8i  of  this  Work,  where  the  oppofitioo 
is  mentioned,  that  was  made  to  the  Earl  of  Suffolk, 
and  the  Duke  of  Exeter,  when  they  attempted  to  in- 
troduce   the  practice  of  Torture  :    this    even  was    one 
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Pr6m  the  fome  caufe  alfd  arbfe  th^t  Vemark* 
kbie  forbeirance  6F  the  Englifh  Laws^  t<j  life 
any  ctuel  fevetity  ih  the  puilifhmettts  whith 
fexpbtience  fliewed  it  was  lieceffary  f6t  the 
j)refetvati6n  of  Society  to  eftablilh  i  and  the  ut- 
hxdft  vengeance  of  thbfe  laws,  eveh  againft  thb 
tnoft  eildrmdus  Offendersi  hevei-  extends  beyond 
the  fimple  deprivation  Of  life  (<j): 

Nay,  fo  atixidus  ha4  the  Eftglifli  Legif*-: 
JatUrie  beeti  td  eftablifli  iheircy;  even  t6  con- 
Vifted  Offenders^  zi  a  fundamental  principle  of 
iht  Odvemmettt  of  England,  that  thejr  niadc 

of  the  caofes  for  whith  thb  latter  wsis  afterwirds  ini« 
^eached.-^-'-^Th^  Reader  is  ilto  refer^iA  td  thb  Noti  foi. 
lowing  that  which  has  jiift  been  qooied,  iti  which  {he  fo-* 
lexnn  declaration  is  related,  tliat  wa^  glVeli  By  the  JudgeA 
kgainfi  the  praftiee  of  Torture,  in  the  caflb  of  Peltori* 
who  had  aital&nated  fhe  Dufeb  of  Bdtkixighatt). 

(a)  A  verjr  fingiilar  inflance  occurs  in  the  Ffiftdi^ 
bf  the  year  i6o5»  of  tKe  care  of  tlie  Englifii  Le^iflaturii 
not  to  faCcr  precMents  of  cruel  praJSices  to  be  in- 
iroddced.  During  tlie  time  that  tlxofe  concerned  Hi 
the  Oun.pdwder  plot  were  iinder  fehtente  of  deslth^* 
k  motion  was  made  in  tlie  Houfe  of  Com'nidns  id  peti* 
tidn  the  King,  that  the  execcltion  might  bei  ftdid,  ik 
order  to  cohfider  of  foibe  extraordinary  puniflimedt  io 
be  inflicted  hpon  thein :  biit  tliis  inotion  was  rejededi 
A  propofal  of  the  fame  kiiid  wks  alfo  made  in  the  Hodfe 
tif  Lords,  where  it  was  dropped.-— 'See  the  ParliaKBentiry 
Hlftory  of  EnglaiJd,  vol.  v.  anno  1605. 
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it  an  cxprefs  article  of  that  great  public  Com- 
padt  which  Was  framed  at  the  important  sera 
of  the  Revolution,  that  "  no  cruel  and  un- 
*^  ufual  punilhments  ihould  be  ufed  (a)'*~^ 
They  even  endeavoured,  by  adding  a  claufe 
for  that  purpofe  to  the  Oath  which  Kings 
were  thenceforward  to  take  at  their  Coronation, 
as  it  were  to  render  it  an  everlafting  obligation 
of  Engliih  Kings,  to  make  Juftice  to  be 
^^  executed  with  mercy  (b)J* 

[a)  ^ee  the  Bill  of  Rights,  Art.  x.— "  Exceffive 
bail  ought  not  to  be. Required,  nor  cxceflive  fines  im* 
pofed ;  nor  cruel  and  unufual  panifiiments  inflided." 

(b)  Thofe  fame  difpofitions    of  the  Engliih  Legif* 
lature,   which  have  led   them  to  take  fucK  precaationi 
in  favour  even  of  convicted  oFenders>  have  ftill  more 
l^ngaged  them  to  make  provifions  in  favour  of  fuch  per- 
fons  aa  are  only  fufpeded  and  accufed   of  having  com- 
mitted offences    of  any   kind.     Hence  the  zeal  witb 
wbick;  they  have  availed  themfelves  of  every  important 
occailon,  fuch  for  inllance  as  that  of  the  Revolution,  to 
procure  new  confirmations  to  be  given  to  the  inftitudon 
of  the  Trial  by  Jury,  to  the  laws  on  imprifonments,  and 
in  general  to  that  fyHem  of  criminal  Jurifprudence  of 
yfhvdti  a  defcription  has  been  given  in  the  firfl  part  of  this 
Work,  to  which  I  refer  the  Reader. 
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ii  fdore  inward  Fiezv_  of  the  Englifh  Government 
than  has  hitherto  been  ■  offered  to  the  Reader  in 

•  the  courfeofthis  fVork^^^Very  ejfential  differences 
between  the  Englifh  Monarchy^  as  a  Monarchy^ 

..  and  all  thofe.  with  which  we  are  acquainud.  . 

THE  Dddtrine  donft'antly  mairitaihed  In. 
this  Work,   and  which    has,   I   think, 
Beeii  fufficiently  fuppotted  by  fads  arid  com- 
parifons   dirawn  'from    the  Hiftory    of  otKer 
Countries,   is,    that    me    remarkable   liberty 
enjoyed  by  the  feriglilh  Nation, .  is  eflentialiy 
owing  fo  the  impoffibility  under  which  their 
Leaders;  or  in  general  all  Men  of  power  among' 
therii,  are  placed,  of  invading  and  transferring, 
fo  thenifelves  aiiy  branch  of  the  Gbverriing 
Executive  authority;  which  authority  is  ex- 
clufively  vefted,  and  fitmly  feciired;   in   the 
Crown.     Hence  the  anxious  care  witR  wKicK 
thcife  Men  continue  to  watch  th&  eiCerfcife  ot 
that  authority.     Hence  their  pei-feterance  in 
dbferving*  fevery  kind  of'  ehgagemetit  which 
ihfctnfelves  may  hare  entered  into  with  the  reft 
efthfePibple. 

But  here  a  cdnfidetatidh  of  at  moft  impor- 
tant kind   prefeftts   itfelf.— How    comei  th« 
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Crown  in  England^  thus  conftantly  to  preferve 
to  itfelf  (as  wc  fee  it  does)  the  Executive  autho-» 
rity  in  the  State,  and  moreover  to  preferve  it  fo 
completely  as  to  infpire  the  great  Men  in  thr 
Nation  with  that  condud  fo  advantageous  to 
publicLibcrty,  which  has  juft  been  mentioned  > 
All  thefe  are  effects  which  we  do  not  find^  upon 
examination,  that  the  power  of  Crcrnns  has 
hitherto  been  able  to  produce  in  other  Coun« 
tries. 

In  all  States  of  a  Monarchical  form,  we  in<% 
deed  fee  that  thofe  Men  whom  their .  rank  and 
wealth,  or  their  perfonal  power  of  any  Idnd,. 
have  raifed  above  the  reft  of  the  people^  have 
formed  combinations  among  themfelves  to  op- 
pofe  the  power  of  the  Monarch^  But  their 
views,  we  mufl  obferve,  in  forming  thefe  com« 
binations,  were  not  by  any  means  to  fet  gene 
ral  and  in;aipartial  limitations  cm  the  Sovereign 
^tbority*  They  endeavoured  to  reader  them'* 
felves  entirely  independent  of  that  authority  } 
or  even  utterly  t»  annihilate  k^  accordii^  to 
circumftances« 

Thus  we  fee  that  i%  all  the  States  of  a^ricat 
Greexre,  the  Kings  were  at  laft  d^i^aycd  and 
exterminatedr  The  fame  event.  happ*9ned  in 
Italy,»  v^here  in  remote  tasQ^.  there  exited 
for  9  while  feveial.  kingdoosks,  «s  wc  Jesm 
both  from  ths  ancient  Hifiorians>  and  the 
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Poets.  And  in  Rome^  we  even  know  thd 
manner  and  circumflances  in  which  fuch  a  re«« 
volution  was  brought  about* 

In  more  modern  times^  we  fee  the  nume« 
roU0  Monarchical  Sovereignties  which  had  been 
raifed  in  Italy  on  the  ruins  of  the  Roman  £m< 
pire,  to  have  been  fticceffivcly  deilroyed  by 
powerful  fadions;  and  events  of  much  the 
fame  nature  have  at  different  times  taken 
*  place  in  the  Kingdoms  eftabiiihed  in  the  other 
parts  of  Europe. 

In  Sweden,  Denmark,  and  Poland,  for  in^ 
fiance,  we  find  that  the  Not^Us  have  com*, 
monly  reduced  their  Sovereigns  to  the  con^ 
ditioQ  of  fimple  Prefidents  over  their  Ai&m'^ 
Uies,---of  mere  oftenfible  Heads  Of  the  Go^ 
vernment. 

In  Germany,  and  in  France,  Countries  where* 

the  Monaschs  being  poflbfied  of  confiderablo 
demeihes,  were  better  able  to  maintwi  thtU". 
independence  than  the  Princes  jufil  mentionedj^ 
the  Nobles  wagedl  war  againft  them^  fometimes 
fingly,  and  fqmetimes  jointly;  and  events 
fimilar  to  thefe  have  facceffively  happened  !« 
Scotland,  Spaip,  and  the  modern  Kingdoms 
of  Italy. 

In  fine,  it  l^tt  0ikf  been  by  means  of  flandimg 
^rmed  foirce&  tljiatthe  Spverei^s  of  mojfc  of  tho 
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the  Kingdoms  we  have  mentioned,  have  beefl' 
able  in  a  cQurfe  of  time  tq  aiftrt  the  preroga^  ♦ 
tives  of  th|ir  Crown.     And'  it  is  pnly  by  con^ 
tinning  to  keep  up  fpch  forces,  that,  like  the 
Eaftern  Monarchs,  and  incjeed  like  air  the  Mo-  • 
narchs  that  ever  exifted,  they  continue  to  be 
able  to  fupport  their  authority* 
'  How  therefore  can  the  Crown  qf  England, 
without  the  alfiitance  of  any  aimed  force,  main- 
tain, as  it  does,  its  numerous  prerogatives  > 
How  can  it,  under  fuch  circumftances,  preferve 
to  itfelf  the  whole  •  Executive  power  in  the 
State  ?  For  here  we  muft  obferve,  the  Crown 
in  England  does  not  derive  any  fupport  from 
what  regular  forces  it  has   at   its   difpofal ; 
and  if  we  doubted  this  faft,  we  need  only  look 
to  the  aftoniihing  fubordination  in  which  the; 
military  is  kept  to  the  civil  power,  to  become, 
convinced  that  ^n  Englilh  King  is  :not  in-; 
debted  to  his  irmy^  For  the  prefer vation  of  his 
atithority r^/    '  .        .       ;; 

If  we  cquld  fuppbfe  that  the  armies  of  the. 
King's  of  Spai6  or  of  France, .  for  inftapce, 
were,  through  fonie  very  extr^orfjinary  circum- 
ftance,  all  to: vanilh  in  bnfe  night,  the  power  of 
thofe  Sovereigns,  we  muft  not  doubt,  .woulcJs 
ere  fix  months,  be  reduoed^to  a  mere  ihado]w. 

*    («)   Henry  Vlfl.  the  moft  abfblote/RiriQce,  perltapt, 
who  ever  fat  upon  i^  Throiie>  kept  no  (landing  army. 
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They  wovld  immediately  behold  their  prero- 
gatives, however  formidable  they  may  be  at 
prefent,  invaded  and  difmembered  (^) :  and 
fuppofing  that  regular  Governments  continued 
to  exift,  they  would  be  reduced  to  have  little 
more  influence  in  them,  than  the  Doges  of 
Venice,  or  of  Genoa,  poflefs  in  the  Govern- 
ments of  thofe  Republics  (b). 

*How,  therefore,  to  repeat  the  queftion  once 
more,  which  is  one  of  the  moft  interefting 
that  caij  occur  in  politics,  how  can  the  Crown 
ii)  England,  without  the  affiftance  of  any  armed 
force,  avoid  thofe  dangers  tg  which  all  other 
Sovereigns  are  expofed  ? 

How  can  it,  without  any  fuch  force,  ac-i* 
complifli  even  incomparably  greater  works 
than  thofe  Sovereigns,  with  their  ppWcrful  ar- 
niies,  are,  we  find,  iq  a  condition  to  perform  ?— 
How  can  it  beaf  that  univerfal  effort  (un-^ 
known  in  other  Monarchies)  which,  we  have 
feen,  is  continually  and  openly  exerted  againft 
it  ?  How  caiii  it  even  continue  tg  refift  it  fq 
powerfully  as  tp  preclude  all  individuals  what- 
ever,' from  ever  entertaining  ?iny  views  befides 

(a)  As  was  the  cafe  ii^  the  feveral  Kin^oins  into 
which  the  Spaniih  Monarchy  was  foriperly  divided ;  aad» 
in  not  very  remote  times,  in  France  itfelf. 

{b)  Or  than  the  Kings  of  Sweden  were  allowed  tQ 
(Pi^oyt  befpse  the  laft  Reyolotion  in  that  Country, 

<?C4 
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^hofe  of  fettin^  j uft  and  gemnral  limita^ionsi  tq  tli« 
exercife  9f  its  authority  ?  I^ow  can  it  enforcQ, 
the  laws  uppn  all  Sulpjeifts,  indifcrimioately, 
without  injury  or  dangei:  tQ  itfclf  ?  ^oyi  caii  it, 
in,  fine,  imprefs  the  minds  Qf  all  -the  gi;? ^t 
Men  in  the  State  with  fq  laftin^  ^.jeaioufx. 
of  its  power,  as  to  neceflitate  th,?aj,,  even  v^ 
the  exercife  of  their  undpubted  ngh^  and.  pri- 
vileeres,  to  continue  to  court  and  dgfcrvc  the 
afieftioh  of  t;he  reft  of  the  People  J 

•  •  ... 

Thofc  great  Men,  I  Ihall  anfwer,  who  even 
iji  quiet  times  prove  fq  formidably  to  other 
Monarchs,  are  in  England  divided  into  twa 

Affemblies  ;  and  fuch,  it  is  neceffary  to.  addt 
are  the  principles  upon  which  this  diviiion  is 
made,  that  from  it  refults,  as  a  ijeceflary  coiw 
fequpnce,  the  folidity  and  indiyifibility  of  the. 

power  of  the  Crown  (j). 

•  ^^  '    '  '    . 

'  The  Reader  may  perceive  that  I  have  led, 
him,,  in  tl\e  courfe  of  this  Work,  r;iuc.h  be- 
yond the  line  within  which  Writers  on  the; 
fubj^dt'  of  Government  have  confined  tbem- 
ielves,  pr  rather,  tHat  I  have  followed  a  track 
entirely  diflferent  from  that  which,  thoje  Wri- 
ters  have  purfued.  But  as  the  obferyation  juft. 
itiade  on  the  ftability  of  the  power  of  the  Crown. 
in  England.,  and  tbe  caijfe  of  it,  is  new  in  its 

[fi)  lha(V9  not  fiattcccd  jny£^,  i»  writing' tlyis  Chap* 
ter  that.  i(  wobU  be  psiificdtiy  imd«filsood|'nor  h  it 
dcfign^d  fpr  the  gqucaality  of  readers. 
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|ci^d|  {q  do  the  prmciples  frqm  wliich  its  trutl^ 
\^  to  1>?  demonftrated,  totally  differ  from  what 
is  commotily  looked  upon  as  the  fdundation 
pf  the  fcienco  of  Politics.  To  lay  thcfc  prin-i 
fiples  here  before  the  Reader^^  in  a  manner 
completely  fatisfaftpry  to  him,  would  fead  us 
ipto  phllofopljiical  difcuifions  on  what  realljr 
constitutes  thQ  bafis  of  Governments  and  Power 

«  •         •        • 

am<;Migll  Ms^nJ^ind,  both  extremely  long,  and 
in  a  grpat^  meafure  foreign  to  the  fubjed  of 
this  book.  I  ftall  therefore  content  myfelf 
with  prQvit^  the  ^bove  obfervations  by  fa&s  ; 
which  is  miQ^e,  after  all»  than  political  Wri* 
t^rs  ufually  undejftake  to  do  with  regard  to 
tkeir  fpeculatiohs. 

As  I  chiefly^  proppfed  to  ihew  how  the  <ex* 
^enfive  liberty  the  EngUft  enjoy,  is  the  reftilt 
of  the  peculiar  frame  of  their  Government, 
and  QCcafionaUy  to  compare  the  fame  with 
the  Republican  form,  I  even  had  at  firfi  In-^ 
teaded  to  confine  myfelf  to  that  circumftance,* 
which  both  conftitutes  the  eflential  difference 
between  tbofe  two  forms  of  Government,  and 
is.  the  immediate  caufe  of  Englifli  liberty  J 
I  mean  the  having  placed  all  the  executive  au« 
thority  in  the  State  out  of  the  hand)  of  thofe 
in  whom  the  People  truft.  With  regard  to 
the  remote  caufe  of  that  fame  liberty,  that  is 
to  fay,  the  ftability  of  the  power  of  the  Crowa 
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tfiis  fingufer  folidity  without  the  afiiftance  of 
.  any  armed  farce,  by  which  this  executive 
a«hority  is  fo  fecurcd,  I  fhould  perhaps  have 
been  filent,  had  I  not  found  it  abfolutely  ne-^ 
ccffary  to  mention  the  fad:  in  this  place,  in 
order  to  obviate  the  objeftions  which  the 
more  reflefting^  part  of  Readers  might  other- 
wife  have  made,  both  to  feveral  of  the  ob- 
fervations  before  offered  to  them,  and  to  a 
few  others  which  are  fooft  tp  follow, 
•  Befides,.  I  Ih'all  confefs  here,  I  have  been 
feveral  times  under  apprehenfions,  in  the  courfe 
of  ttiis  Work,  left  the  generality  of  Readers, 
iljifleci  by  the  fimilarity  of  names,  Ihould  put 
Too  extenfive  a  conftrudtion  upon  what  J  faid 
^ith  liegard  to  the  ufefulnefs  of  the  power 
of  thq  Crown  : in  England; — left  they  ihould 
think,  for  inftance,  that  I  attributed  the 
iuperior  advantages  of  the  Englilh  mode  oi 
Government  over  the  Republican  form,  merely 
•a  its  appraajching  nearer  to  the  nature  of  the 
Monarchies  eftahlilhed  in  the  other  parts  of 
Europe,  apd  that  I  looked  upon  every  kind 
ol  Monarchy,  as  being  in  itfelf  preferable 
to  a  Republican  Government :  an  opioion, 
which  I  do  not  by  any  queans  or  in  any  degree 
entertain ;.  I  have  too  much  affedion,  pr  if 
y9U  pkafe,  prepofleflion,  in  favoyr  of  that 
form  of  Government  upder  which  I  was  born ; 
arid  as  I  am  fcnfible  of  its  clefeAs,  fo  do  I 
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know  how  to  fet  a  value  upop  the  advantage^- 
by  which  it  compenfates  for  thicm. 

I  therefore  have,  as  it  were,  made  hafte  to 
avail  myfejf  gf  the  firft  opportunity  of  ex-* 
plainipg  ipy  meaning  on  this  fubjedt,— of  io- 
4icating  that  thje  power  of  the  Crown  in  Eng- 
land ftands  upon  foundations  entirely  dif- 
ferent from  thofe  on  which  the  fame  Power 
riefts  in  other  Countries,-  and  of  engaging  the 
?.eader  tp  obferve  (which  for  the  prefent  will 
fiiffice)  thajL  a?  the  Engliih  Monarchy  differs 
ifi  its  nature  and  piain  foundations,  from  every 
other,  fo  all  that  is  faid  here  of  its  advantages, 

is  peculiar  and  confined  to  it,    * 

.•  *        «       *        •    • 

But,  to  come  to  the  proofs  (derived  fron^ 
f^dls)  of  the  folidity  accruing  to  the  power  of 
the  Crown  in  England,  from  the  ca^xiftence  of 
tjie  twp  Affcmblies  which  concur  to  form  the 
Engliih  Parliament^  I  ihall  firft  point  out  to  the 
Bf  ader  feveral  open  adts  of  thefe  two  Houfes, 
by  which  they  have  by  turns  efFedually  de- 
feated the  attacks  of  each  other  upon  its  pre- 
rogative. 

Without  looking  farther  back  for  examples 
than  the  reign  of  Charles  the  Second,  we  fee 
that  the  Houfe  of  Commons  had,  in  that 
reign,  begun  to  adopt  the  method  of  adding 
(or  tacking,    as  k  is  commonly  exprefled) 
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fiich  btlh  as  they  wanted  more  particnlstrly 
til  have  paircd>  to  their  money  bills.  This 
ff^ctble  ufe  they  made  of  their  undoubted 
l^irilege  of  granting  money,  if  fuffered  to  have 
gjUmn  into  common  pradice,  would  have  to- 
tally deftroycd  the  ajquilibriun  that  ought  to 
jftiMift  between  them  and  the  Crown-  But  the 
l,ords  took  upon  themfelves  the  ta&  of  main^ 
taimng  that  a&quilibrium :  they  complained 
mih  great  warmth  oi  the  feveral  precedents 
^tbat  were  made  by  the  Commons,  of  the  prac-  , 
tkc  we  mcntipn  :  they  initfted  that  Bilfe 
jhoutd  be  framed  **  itt  the  old  and  decent  wof 
**  ef  Parliament  ;**  and  at  laft  have  made  it 
a  ftanding  order  of  their  Houfe,  to  rejeft,  upoi^ 
the  fight  of  them,  all  bills  that  are  tacked  to 
money  bilK 

Again,  about  the  thirty-ftrft  year  of  the 
fymc  reign,  a  ftrong  party  prevailed  in  the 
Hour«  of  Commons ;  and  theit  efforts  we^o 
not  etitirely  confined,  if  we  may  credit  the 
Hiftorkns  of  thofe  times,,  to  ferving  their 
Conftituents  faithfully,  and  providing  for  th^ 
irelfate  of  the  State.  Amopg  other  bills  which 
Aey  propofcd  in  their  Houfe,  they  carried  one; 
tx^  exciudo  frcM^  the  Crown  the  immediate 
Ifcir  to  it;  an  af&ir  this^  of  a  very  high; 
tfyaxxie,  aaad  with  regard  to:  *whichr  it  may  well 
be  queftioned  whether  the  le|iflatiYe  Affeni-. 
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blies  hav«  a  right  to  form  a  rcfolvrtion,  with- 
out  the  expreft  and  declared  cottctm^cn^c  of 
the  body  of  the  People^  But  both  the  Crown 
and  the  Nation  were  delivered  from  the  danget 
of  eftablifliing  fuch  a  precedent,  by  the  inter*' 
pofition  of  the  Lords,  who  threw  out  the  bill^ 
on  the  firft  reading* 

'  In  the  reign  of  King  William  the  Thirds  a^ 
few  years  after  the  Revolution,  attacks  wer«^ 
made  upon  the  Crown  from  another  quarter* 
A  ftrong  party  was  formed  in  the  Hdufe  of 
Lords  }  and,  as  we  may  fee  in  Biftiop  Burnet's 
Hiftory  of  his  Own  Times^  they  entett2un*« 
cd  very  deep  defigns*  One  of  their  viewsn^ 
among  others,  was  to  abridge  the  prerogativo 
of  the  Crown  of  calling  Parliaments,  and 
judging  of  the  proper  times  of  doiiig^  it  (a)^^ 
They  accordingly  framed  and  carried  iu  cheic^ 
Houfe  a  bill  for  afcertaining  the  fitting  of 

(a)  They,  befides,  propofed  to  have  all '  monies  blllv 
ttCffed  iR  their  Hoofe,  till  thtj  had  procured  the  right 
mt  tflsi9g»  themielves*  their  owa  oftates ;  and  ta  hioar. 
m  Committee  of  Losdsy  and  a  certain  nember  of  thd 
Commonly  appointed  to  confer  together  coaceising  the 
State  of  the  Nation }  *  which  Committee  (fays  ti(hof 
^  Btiniet)  wotdd  feon  haw  grown  to  hate  been  a  C6Mi9 

•  of  State»  that  would  have  brought  all  affairs  ond^  thete 

*  kifpedion,  and  never  had  been  propofed  but  when  the 
«  Nation  was  ready.,  to  break  into  civil  wars/— ^S«e 
Bsmefs  Hiftory,  anno  1693. 
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l^arliatmnt  every  year :  but  the  *  bill,  after  .^ 
had  pafled  in  their  Houfe,  ;was  refcded  by 
the  Commons  (a)i 

Again,  we  find,  a  little  after  the  acccffioii 
of  King  George  the  Firft,  an  attempt  was 
alfo  made  by  a  party  in  the  Hotife  of  Lords^ 
io  wreft  frdni  the  Crowii  a  prerogative  whicli 
is  one  of  its  fineft  flowers' j  and  is,  t>efides^ 
the  only  check  it  has  oii  the  dangerous  viewj 
tfrhifih  that  Hotifb  (which  may  flop  both  money 
bills  arid  all  other  bills)  might  be  brought 
to  entertain  i  I  me^ri  the  ti^ht  of  adding  new 
members  to  it,  and  judging  of  the  times  when 
It  may  be  neceffaty  to  do*  fo.  A  bill  was  ac- 
fJordiilgly  prefented,  ^nd  carried,  in  the 
Houfe  of  Lords,  for  limiting  the  rtiembers 
of  that  Houfe  to  st  fixdd  itumber,  beyond 
which  it  -ihould  hot  be  increafed ;  but  after 
great  pains  taken  to  inftire  the  fiiccefs  of  this 
bill,  it  was  at  laft  reje&ed  by  the  tioufe  of' 
Commons. 

.  In  fine,  the  feveral  attempts .  which  a  ma- 
jority iiv  the. Houfe  of  Commons  have  in  their 
turn  made  to  reftrainj  farther  than  it  now  is, 
the  influence  of  the  Crowii  arifing  from  the 
diftribution  of  preferments  and  other  advan- 
(ages,  have  been  checked  by  the  Houfe  of 

r 

(a)   Nov*  zZf  1693. 
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Xrords;  and  all  place-bills  have^  frofti '  tte 
beginning  of  this  Century,  conftantly  naifcarricA 
in  that  Houfe*  ; 

Nor  have  thefe  two  powerful  Afiemblies  onlf 
fucceeded  in  thus  warding  off  the  open  attacks 
of  each  other,  on  the  power  of  the  Crown.  Their 
co-exiftence,  and  the  principles .  upon,  whick 
they  are  feverally  framed,  have  be^en/produ^tivc 
of  another  effed:  much  more  extenfive,  thougli 
at  firft  lef$  attended  to,  I  mean  the  preventing 
even  the  making  of  fuch  attacks ;  and  in  dmc^ 
too,  when  the  Crown  was  of  itfelf :  incapable 
of  defending  its  authority  :  the  views  of  each  of 
thefe  two  Houfes,  deftroying,  upon  thefe  occa- 
fions,  theoppofite  views  of  the  other,  like  thofe 
pofitiye  and  negative  equal  quantities  (if  I  may 
be  allowed  the  comparifon)  which  deftroy  each, 
other  on  the  oppofite  fides  of  an  eqiiation. 

Of  this  w^  have  Several  remarkable  exam* 
pies  ;  as  for  inftance^  when  th^  Sovereign  has 
been  a  minor.  If  we  examine  the  Hiftory  of 
other  Nations,  efpecially  before  the  invention 
of  Handing  armies,  we  ihaU  find  that  the 
event  we  mention  never  failed  to  be  attended 
with  open  invafions  of  the  Royal  authority,  or 
even  fometimes  with  complete  and  fettled  divi- 
fions  of  it.  In  England,  on  the  contrary,  whe- 
ther we  look  at  the  reign  of  Richard  Il.^atr  that 
of  Henry  VI.  or  of  Edward  Vl.  wc  Ihall  fee 
that  the  Royal  authority  has  been  quietly  excr- 


4M     THE  CONgf if ufldNi 

<ifed  by  th^   Councils  that  "were    app6intej 

to  affift  thofc  Priiices  ;  axtd  whert  they  came  tsf 

age,  the  fame  has  been  delivered  ovet  to  thettl 

tindimihiihedi 

But  nothing  fo  remltklibie  6an  ht  alledfgeci 

On  this  fubjcftj  as  the  manner  in  which  theft 

twoHoufe?  have  adred  upbn  thofe  dtcafiohS 

When  the  Crown  being  withdfut  any  prefent 

pOfTtelbr^  they  h^d  it  in  their  pdwer,  bdth  fd 

fettle  it  bn  what  Perf6n  th^y  pleafed,  and  to 

divide  and  diftribute  its  effcftuil  prefogatives^ 

in  what  manner^  and  td  whaf  fet  of  Men^ 

they    might    think   proper;     ^ircumftances 

like     thdfe  we  mention,  hav6   nevet  failed 

In  other  Kingdoms^  to  bririg  on  a  divi(idri  of 

the  effisftual  authority  df  the  Crown^  or  eveit 

bf  the  State  itfelfi    In  Sweden,  fdr  inftance^ 

(td  fpeak  of  that  kingddm  which  has  borne  the 

greateft  outward  refemblaiice  td  that  of  Eng* 

land)  when^  Queen  CJhriftina  was  put  under  i 

tieceffity  df  abdicating  the  Crown,  and  it  warf 

ttatiSfetted  td  the  Prihte  whd  (todd  ilext  to  het 

ill  the  iiiie  df  Succcffidn/  the  Executive  *au- 

fhdrity  in  the  State  was  immediately  divided/ 

aftd  clthet  diftribufed  among  the  Nobbles,-  or 

iffigned  td  the  Senate^  intd  which  the  Nobleff 

iilone  could  be  admitted ;  and  the  new  Kin|| 

was  oftly  to  be  i  Preftdcnt  over  it*' 

o 
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After  the  death  of  Charles  the  Twelfth, 
who  died  without  male  heirs^  the  difpofal  of 
the  Crown  (the  power  of  which  Charles  the 
Eleventh  had  found  means  to  render  agadn 
abfolute)  returned  to  the  States,  and  was  fettled 
on  the  Princefs  Ulrica,  and  the  Prmce  her 
Hufband.  But  the  Senate,  at  the  fame  time 
it  thus  fettled  the  pofTefiion  of  the  Crown,  again 
affumed  to  itfelf  the  efFedtual  authority  which 
had  formerly  belonged  to  it.  The  privilege  of 
aflembling  the  States  was  veiled  in  that  Body« 
They  alfo  fecured  to  themfelves  the  power  of 
making  war  and  peace,  and  treaties  with  fo- 
reign powers, — the  difpofal  of  places,— the 
commiand  of  the  army  and  of  the  fleet,—*- 
and  the  adminiftratiQn  of  the  public  re« 
venue.  Their  number  was  to  confift  of  fixteen 
Members,  The  majority  of  votes  was  to  be 
decifive  upon  every  occafion.  The  only  pri- 
vilege of  the  new  King,  was  to  have  his  vote 
reckoned  for  two  :  and  if  at  any  time  he  Ihould 
rcfufe  to  attend  their  meetings,  the  bufineft 
was  neverthelefs  to  be  done  as  efTedtually  and 
definitively  without  him  (a). 

{a)  The  Senate  had  procured  a  Seal  to  be  rnade^  to  be 
affixed  to  their  ofEcial  refolutions,  in  cafe  the  King  ihoald 
refufe  to  lend  his  own.  The  reader  will  find  a  few  more 
particalars  concerning  the  forxfier  government  of  Sweden, 
in  the  nineteenth  Chapter. 

D  d  Itegolation^ 
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But  in  England,  the  revolution  of  the  year 
1689  was  terminated  in  a  manner  totally  dif- 

Regalations  of  a  ilmilar  nature  had  been  made  in 
Denmark,  and  continued  to  fubfiil,  with  fome  variations* 
till  the  Revolution  which  in  the  lad  Century,  placed  the 
whole  power  in  the  State,  into  the  hands  of  the  Crown, 
without  controul.  The  different  Kingdoms  into  which 
Spain  was  formerly  divided,  were  governed  in  much  the 
fame  manner. 

And  in  Scotland,  that  Seat  of  anarchy  and  ariflocra- 
tical  fends,  all  the  great  offices  in  the  State  were  not 
only  taken  from  the  Crowil ; .  but  they  were  moreover 
made  hereditary  in  the  principal  families  of  the  fiody 
of  the  Nobks  :*— fuch  were  the  offices  of  High  Ad- 
miral^ High  Stewart,  High  ConHable,  Great  Cham- 
berlain, and  Juflice  General ;  this  latter  office  implied 
powers  analogous  to  thofe  of  the  Lord  Chancellor,  and 
the  Lord  Chief  Juilice  of  the  King's  Bench,  united. 

The  King's  minority >.  or  perfopal  weaknefs,  or  in  ge« 
oeral  the  difficulties  in  which  the  State  might  be  involved^ 
were  circumftances  of  which  the  Scotch  Leaders  never 
failed  to  avail  themfelves  for  invading  the  governing  au- 
thority :  a  remarkable  inflance  of  the  claims  they  were 
ofed  to  fet  forth  on  thofe  occafions,  occurs  in  a  Bill  thz^t 
was  framed  in  the  year  1703,  for  fettling  the  Suceffion 
to  the  Crown,  after  the  demife  of  the  Queen,  under  the 
title  of  Jn  AS  for  the  Security  of  the  Kingdom. 

The  Scotch  Parliament  was  to  fit  by  its  own  authority, 
every  year,  on  the  fiiril  day  of  November,  and  adjourn 
themfelves  as  they  ihould  think  proper. 

The  King  was  to  give  his  aiTent  to  all  l^ws  agreed  to, 
and  offered  by,  the  Edates  i  or  commiffion  proper  officers 
for  doing  the  fame. 

A  Committee  of  one  and  thirty  Members,  chofeii 
by  the  Parliament,  were  to  be  called  the  King's  Coun- 
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fisrent.  Thofe  who  at  that  interefting  epoch 
had  the  guardianihip  of  the  Crown, — thofe 
in  whofe  hands  it  lay  vacant^  did  not  nianifeft: 
{o  niuch  as  a  thought  to  fplit  and  parcel  out 
its  prerogative*  They  tendered  it  to  a  fingle 
indivifible  poffeflbr,  impelled  as  it  were  by 
fbme  fecret  power  that  was,  unfeen,  operating 
upon  them,  without  any  falvo,  without  any 
article,  to  eftablifh  the  greatnefs  of  themfelves, 
or  of  their  families.  It  is  true,  thofe  prero- 
gatives deftrudive  of  public  liberty  whicih  the. 
late  King  had  alTumed,  were  retrenched  from 
the  Crown;  and  thus  far  the  two  Houfes 
agreed*  But  as  to  any  attempt  to  transfer  to 
other  hands  any  part  of  the  authority  of  the 
Crown,"  no  propofal  was  even  made  about  tt. 
Thofe  branches  of  prerogative  which  were 
taken  from  the  kingly  office,  were  annihilated 
and  made  to  ceafe  to  exift  in  the  State;  and  all 
the  Executive  authority  that  was  thought  ne- 
ceflary  to  be  continued  in  the  Government, 
was,  as  befdre,  left  undivided  in  the  Crown. 

cil,    and  govern  daring  the  recefs»  being  accountable  to 
the  Parliament. 

The    King  not   to  make  any  foreign  Treaty  withouC 
the  confent  of  Parliament. 

All  places  and  offices,  both  tW\\  and  military  ^  and  all 

penfions  formerly  given  by  the  King,  {hall  ever  after  be 

given  by  Parliament.    See  Parliamentary  Debatis.  A.  1703, 
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In  the  very  fame  manner  was  the  whole  au- 
thority of  the  Crown  transferred  afterwards 
to  the  Princefs  who  fucceeded  King  William 
the  Third,  and  who  had  no  other  claim  to  it 
but  what  was  conferred  on  her  by  the  Par- 
liament. And  in  the  fame  manner  again  was 
it  fettled,  a  long  time  beforehand,  on  the  Prin- 
ces of  Hanover  who  have  fince  fucceeded 
her  (a). 

Nay,  one  more  extraordinary  fadt,  and-  to 
which  I  defire  the  Reader  to  give  attention— 

(a)  It  may  not  be  improptr  to  obferve  here,  as  a  far* 
<her  proof  of  the  indivifibility  of  the  power  of  the  Crown 
(which  has  been  above  faid  to  refult  from  the  peculiar 
frame  of  the  Eoglifh  Government)  that  ho  part  of  the 
Executive  authority,  of  the  King  is  veiled  in  his  Privy 
Council,  as  we  have  feen  it  w^s  in  the  Senate  of  Sweden : 
the  whole  buiinefs  centers  in  the  Sovereign  ;  the  votes  of 
the  Members  are  not  even  counted,  if  I  am  well  in- 
formed  :  and  ih  fad  the  conflant  flyle  of  the  Law,  is  the 
King /»  Council,  and  not  the  King  and  Council.  A 
provifo  is  indeed  fometimes  added  to  ibme  Bills,  that 
certain  a£is  mentioned  in  them  are  to  b^  tranfa£ied  by 
ihe-  King  in  Council :  but  this  is  only  a  precaution  taken 
In  the  view  that  the  moil  important  affairs  of  a  great 
Nation  may  be  tranfa£led  with  proper  folemnity,  and  to 
{prevent,  for  inilance,  all  objedions  that  might,  in  pro- 
tefs  of  time,  be  drawn  from  the  uncertainty  whether  the 
King  has  aifented^  or  not,  to  certain  particular  tranfac- 
tions.  The  King  names  the  Members  of  the  Privy 
Council ;  or  excludes  themj  t)f  caufing  their  names  to  be 
llruok  out  of  the  Book* 
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Notwithftanding  all  the  Revolutiqns  we  men- 
tion, and  although  Parliament  hath  fat  every 
year  fince  the  beginning  of  this  century,  and 
though  they  have  conftantly  enjoyed  the  moft . 
unlimited  free4om  both  as  to  the  fubjeds  and 
the  manner  of  their  deliberations,  and  num- 
berlefs  propofals  have  in  confequence  .been 
made,— yet,  fuch  has  been  the  efficiency^of  each 
Houfe,  in  deftroyingj  preventing,  or  qualify- 
ing, the  views  of  the  other,  that  the  Crown 
has  not  been  obliged  during  all  that  time  to 
make  ufe,  even  once,  of  its  negative  voice ; 
and  the  laft  Bill  rejefted  by  a  King  of  England, 
his  been  that  rejefted  by  King  William  the 
^  Third  in  the  year  1692,  for  Triennial  Parlia- 
ments (a). 

There  is  another  inftance  yet  more  remarkable 
<jf  this  forbearing  condudt  of  the  Parliament 
in  regard  to  the  Crown,  to  whatever  open  or 
latent  caufe  it  may  be  owing,  and  how  little 
their  efprit  de  corps  in  reality  leads  them,  amidft 
the  apparent  heat  fometimes  of  their  ftruggles, 
to  invade  its  governing  executive  authori- 
ty ;  I  mean,  the  facility  with  which  they 
have  been  prevailed  upon  to  give  up  any  ef- 
fcntial  branch  of  that  authority,  even  after  a 

(a)  He  aflfented  a  few  years  afterwards  to  that  Bills 
after  feveral  amendments  had  been  made  in  it. 

Dd3 


4o6    THE   CONSTITUTION 

conjun&ion   of  preceding   circiimftances  had 
cauled  them  to  be  actually  in  poffeffion  of  it ; 
a  cafe  this,  however,  that  has  not  frequently 
happened  in  the  Englifli  Hiftory.     After  the 
Reftoration  of  Charles  the  Second,  for  inftance, 
we  find  the  Parliament  to  have  of  their  own  ac- 
cord pafTed  an  Adt,  in  the  firft  year  that  follow- 
ed that  event,  by  which  they  annihilated,  at  one 
ftroke,  both  the  independent  legiflative  autho- 
rity, and  all  claims  to  fuch  authority,  which 
they  had  aflumed  during  the  preceding  dif- 
turbanccs : — By  the  Stat.  13  Car.  II.  c  i. it  was 
forbidden,  under  the  penalty  of  a  pramunire 
(fee  p*  97)   to  affirm  that  either  of  the  two 
Houfes  of  Parliament,  or  both  jointly,  poffefs, 
without  the    concurrence  of  the   King,  the 
Legiflative  authority.     In  the  fourth  year  after 
the  Reftoration,  another  capital  branch  of  the 
governing  authority  of  the   Crown  was  alfo 
reftored  to  it,  without  any  manner  of  ftrug- 
gle  : — by  the  Stat.   i6  Car.  11.  c.   i.  the  A<9: 
was  repealed  by  which  it  had  been  enaded, 
that,  in  cafe  the  King  fliould  negled:  to  call 
a  Parliament  once  at  leaft  in  three  years,  the 
Peers  fliould  iflue  the  writs  for  an  eledion; 
and  xhat  fliould  they  negleft  to  ifliie  the  fame, 
the  Conftituents  fliould  of  themfelves  aflTembk 
^  XQ  ?lc<ft  a  Parliament^ 

\ 
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It  is  here  to  be  obfcrved,  that,  in  the 
fame  reign  we  mention,  the  Parliament  paff- 
ed  the  Habeas  Corpus  Aft,  as  well  as  the  other 
Ad:s  that  prepared  the  fame,  and  in  general 
Ihewed  a  jealoufy  in  watching  over  the  liberty 
of  the  fubjedt,  fuperior  perhaps  to  what  has 
taken  place  at  any  other  period  of  the  Englilh 
Hiftory  :  this  is  another  ftriking  confirmation 
of  what  has  been  remarked  in  a  preceding 
Chapter,  concerning  the  manner  in  which 
public  difturbances  have  always  been  ter- 
minated in  England.  Here  we  find  a  feries 
of  Parliaments  to  have  been  tenacioufly  and 
perfeverantly  jealous  of  thofe  kinds  of  popu- 
pular  univerfal  provifions,  which  great  Men  in 
other  States  ever  difdained  ferioully  to  think 
of,  or  give  a  place  to,  in  thofe  treaties  by 
which  internal  peace  was  reftored  to  the 
Nation ;  and  at  the  fame  time  thefe  Par- 
liaments cordially  and  fincerely  gave  up 
thofe  high  and  fplendid  branches  of  Govern- 
ing authority,  which  the  Senates  or  Affemblies 
of  great  Men  who  furrounded  the  Monarchs  in 
other  limited  Monarchies,ncver  ceafed  anxioufly 
to  ftrive  to  affume  to  themfelves, — and  which 
the  Monarchs,  after  having  loft  them,  never 
were  able  to  recover  but  by  military  violence 
aided  by  furprize,  or  through  National  com* 
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motions.  All  thefe  are  political  fingularw 
ties,  certainly  remarkable  enough.  It  is  a 
circumftance  in  no  fmall  degree  conducive 
to  the  folidity  of  the  executive  authority  of 
the  Englifli  Crown  (which  is  the  fubjeft  of 
this  Chapter)  that  thofe  perfonsjwho  feem  to 
have  it  in  their  power  to  wreft  the  fame  from 
it,  are,  fomehow,  prevented  from  entertaining 
thqughtj  of  doing  fo(^). 

fa)  I  wiil  mention  anodier  infttnce  of  this  real  4ifiii* 
tereftednefa  of  the  Parliament  in  regard  to  the  power  of 
the  Crown,-— nay,  of  the  Arong  bent  that  prevails  in 
that  AiTembly,  to  make  the  Crown  the  general  depofi- 
tory  of  the  executive  authority  in  the  Nation ;  I  mean 
to  fpeak.  of  the  manner  in  which  they  ufe  to  provide 
for  the  execution  of  thofe  refolutions  of  an  adive  kind 
they  may  at  times  come  to :  it  is  always  by  addrefling 
the  Crown  for  that  purpofe,  and  defiring  it  to  interfere 
with  its  own  executive  authority.  Even,  in  regard  to  the 
printing  of  their  Journals,  the  Crown  is  applied  to  by  the 
Commons,  with  a  proroife  of  making  good  to  it  the 
neceiTary  expences.  Certainly,  if  there  exifted  in  that 
Body  any  latept  anxiety,  any  real  ambition  (I  fpeak 
here  of  the  general  tenor  of  their  condu£i)  to  inveft  them- 
(elves  with  the  executive  authority  in  the  State,  they 
would  not  gire  up  the  providing  by  their  own  authority 
9t  leaft  for  the  objeA  jufl  mentioned :  it  might  give  them 
a  pretence  for  having  a  fet  of  Oncers  belonging  to  them* 
as  well  as  a  Tre^fury  of  their  own,  and  in  fhort  for 
^ftablifhing  in  their  favour  fome  fort  of  beginning  or 
precedent :  at  the  fame  time  that  a  wifli  on  their  part, 
to  be  the  publifhers  of  their  own  Journals,  could  not  be 
Recently  oppofed  by  the  Crown,  nor  WQold  he  l^i;ely 
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As  another  proof  of  the  peculiar  folidJty  of 
the  power  of  the  Crown,  in  England,  may 
be  mentioned  the  facility,  and  fafety  to  itfeif 
and  to  the  State,  with  which  it  has  at  all  times 
been  able  to  deprive  any  particular  Subjefts  of 
their  different  offices,  however  overgrown,  and 
even  dangerous,  their  private  power  may  feem 
,to  be.  A  very  remarkable  inftance  of  this 
kind  occurred  when  the  great  Duke  of  Marl- 
borough was  fuddenly  removed  from  all  his 
employments:  the  following  is  the  account 
given  by  Dean  Swift,  in  his  "  Hiftory  of  the 
**  Four  laft  Years  of  the  Reign  of  Queen 
**  Anne.'*  ^^  So 

to  be  found  fault  with  by  tbe  Public.  To  fome  readers 
the  fa£l  we  are  fpeaking  of  may  appear  trifling ;  to  me  it 
is  not  fo :  I  confefs  I  never  happen  to  fee  a  paragraph  la 
the  newfpapers,  mentioning  tn  addrefs  to  the  Crown  fbr 
borrowing  its  executive  prerogative  in  regard  to  the  jacon* 
£derable  objed  here  alluded  to,  without  paufing  for  half 
a  minute  on  the  article.  Certainly  there  muft  needs  exift 
caufes  of  a  very  peculiar  nature  which  produce  in  an  Af- 
feaably  poffefTed  of  fo  much  weighty  that  remarkable  free- 
dom from  any  ferious  ambition  to  pufh  their  advantages 
farther, — which  infpire  it  with  the  great  political  forbear- 
ance we  have  mentioned^  with  fo  iincere  an  indilFerence  in 
generals  in  regard  to  arrogating  to  themfelves  any  branch 
of  the  executive  authority  of  the  Crown :  ^^they  really 
feem  as  if  they  did  not  know  what  to  do  with  it  after 
having  acquired  it>  nor  of  what  kind  of  fervice  it  may  be 
fo  them. 
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^  *«  So  that  the  Queen  found  herfelf  under  a 
"neceffity,  by  removing  tfee  perfon  from  fo 
"  great  a  truft,  to  get  clear  of  all  her  difficul- 
"  tics  at  once  :  her  Majefty  determined  upon 
«  the  latter  expedient,  as  the  fliorter  and  fafer 
«<  courfe ;  and  during  the  recefs  at  Chriftmas, 
"  fent  the  Duke  a  letter  to  tell  him  (he  had  no 
"  farther  occafion  for  his  fervice. 

«  There  has  not  perhaps  in  the  prefent  age 
«  been  a  clearer  inftance  to.fliewthe  inftability 
«  of  power  which  is  not  founded  on  virtue ; 
*^  and  it  may  be  an  inftru(ftion  to  Princes  who 
«  are  well  in  the  hearts  of  their  People,  that 
*^  the  overgrown  power  of  any  particular  per- 
*^  fon,  although  fupported  by  exorbitant 
<^  wealth,  can,  by  a  little  refolution,  be  re- 
<<  duced  in  a  moment,  without  any  dangerous 
"  confequences.  This  Lord,  who  was,  beyond 
«*  all  comparifon,  the  greateft  fubjedt  in  Chri- 
**  ftendom,  found  his  power,  credit  and  in- 
**  fluence  crumble  away  on  a  fudden ;  and,  ex- 
**  cept  a  few  friends  and  followers,  the  reft 
"  dropped  off  in  courfe,  &c/'  (B.  I.  near  the 
end,) 

The  eafe  with  which  fuch  a  Man  as  the  Duke 
was  fuddenly  removed.  Dean  Swift  has  ex- 
plained by  the  neceffary  advantages  of  Princes 
nvjio  poflefs  the  affe^ion  of  their  Pepple,  and 
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the  natural  weaknefs  of  power  which  is  not 
founded  on*  virtue^ '  However,  thefe  are  very 
unfatisfadtory  explanations.     The  Hiftory  of 
Europe,  in  former  times,  offers  us  a  continued 
feries  of  examples  to  the  contrary.  We  fee  in  it 
numberlefs  inftances  of  Princes  inceflantly  en- 
gaged in  refilling  in  the  field  the  competition 
of  Subjeifls  invefted  with  the  eminent  dignities 
of  the  Realm,  who  were  not  by  any  means 
fuperior  to  them  in  point  of  virtue,— or  at 
other  tipies,  living  in  a  continued  ftate  of  vaf- 
falage  under  fome  powerful  Man  whom  they 
durft  not  refift,  and  whofe  power y  credit,  and  in-- 
Jluence  they  would  have  found  it  far  from  poffible 
to  reduce  in  a  moment y  or  crumble  on  a  fudden,  by 
the  fending  of  a  fingle  letter,  even  though  affift- 
ed  by  a  little  refolution,  to  ufe  Dean  Swift*s  expref- 
fions,  and  without  any  dangerous  confequences. 
Nay,  certain  Kings,  fuch  as  Henry  the  Third, 

■  ■* 

of  France,  in  regard  to  the  Duke  of  Guife^ 
and  James  the  Second,  of  Scotland,  in  regard 
to  the  two  Earls  of  Douglas  fucceflSvely,  had  at 
laft  recourfe  to  plot  and  aflaffination ;  and  ex- 
pedients of  a  fimilar  fudden  violent  kind,  are 
the  fettled  methods  adopted  by  the  Eaftern 
Monarchs ;  nor  is  it  very  fure  they  can  always 
eafily  do  otherwife  (a)* 

{a)  We  might  alfo  mention  here  the  cafe  of  the  F^- 
pcror  Ferdipan4  II.  ftn4  the  Pvke  of  Valftein^  whicb 
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Even  in  the  prefent  Monarchies  of  Europe, 
notwith (landing  the  awful  force  by  which  they 
are  outwardly  fupported,  a  difcarded  Minifter 
is  the  caufe  of  more  or  lefs  anxiety  to  the  go- 
verning Authority ;  efpecially  if,  through  the 
length  of  time  he  has  been  in  office,  he  happens 
to  have  acquired  a  confiderable  degree  of  influ- 
ence,. He  is  generally  lent  and  confined  to  one  of 
his  eftates  in  the  country,  which  the  Crown  names 
to  him  :  he  is  not  allowed  to  appear  at  Court, 
nor  even  in  the  Metropolis ;  much  lefs  is  he 
fuffered  to  appeal  to  the  l^eople  in  loud  com- 
plaints, to  make  public  fpeeches  to  the  great 
Men  in  the  State  and  intrigue  among  them, 
and  in  fliort  to  vent  his  refentment  by  thofc 
bitter,    and    fometimes    defperate,  methods, 
which,  in  the  Conftitution  of  this  Cpuntry, 
prove  in  great  meafure  harmlefs, 

fecms  to  have  at  the  time  made  a  great  noife  in  the  world, 
-^The  Earls  of  Douglas  were  fometimes  attended  by 
a  retinue  of  two  thoufand  horfe.  See  Dr.  Robertfo&'s 
Hiftory  of  Scotland. — The  Duke  of  Goife  was  warned 
fome  hours  before  his  death,  of  the  danger  of  trailing 
his  perfon  into  the  King's  prefence  or  houfe ;  he  anfwered. 
On  n^  cferoit  I — The^  durft  not. 

If  Mary,  Qoeen  of  Scots,  had  poflefled  a  power  ana- 
logous to  that  exerted  by  Queen  Anne,  (he  might  perhaps 
have  avoided  being  driven  into  thofe  indances  of  ill- 
jcondufl  which  were  followed  by  fucK  tragical  confe- 
(^ueaces* 
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But  a  DifTolution  of  the  Parliament,  that  1^, 
thcdifmiffionof  the  whole  body  of  the  great  Men 
in  the  Nation,  aflembled  in  a  Legiilative  capaci- 
ty, is  a  circumftance,  in  the  EngliihGovernmeHt, 
in  a  much  higher  degree  lemarljable  and  de- 
ferving  our  notice,  than  the  depriving  any  firtgle 
individual,  however  powerful,  from  his  public^ 
employments.  When  we  confider  in  what  eafy 
and  complete  manner  fuch  a  diflS^lution  is  ef- 
fedted  in  England,  we  muft  needs  become 
convinced  that  the  power  of  the  Crowil  bears 
upon  foundations  of  very  uncommon,  though 
perhaps  hidden,  ftrength ;  efpecially,  if  wq 
attend  to  the  feveral  fads  that  take  place  in 
Other  Countries. 

In  France,  for  example,  we  find  the  Crown, 
Hotwithftanding  the  immenfe  outward  force  by 
which  it  is  furrounded,  to  ufc  the  utmoft  cau- 
tion in  its  proceedings  towards  the  Parliament 
of  Paris  :  an  Aflcmbly  only  of  a  judiciary  na^ 
ture,  without  any  Legiflative  authority  or  avow- 
ed claim,  and  which,  in  ftort,  is  very  far  from 
having  the  fame  weight  in  the  kingdom  of 
France,  as  the  Englilh  Parliament  has  in  Eng- 
land. The  King  never  repairs  to  that  Aflcm- 
bly, to  fignify  his  intentions,  or  hold  a  Lil  de 
JufticCy  without  the  mod  over-awing  circum- 
ilances  of  military  apparatus  and  preparation. 


\t 
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conftantly  choofing  to  make  his  appearance 
among  them  rather  as  a  military  General^  than 

as  a  King. 

And  when  the  late  King,  having  taken  a  fe- 
rious  alarm  at  the  proceedings  of  this  Parlia- 
ment, at  length  refolved  upon  their  difmiffion, 
he  fenced  himfelf,  as  it  were,  with  his  army ; 
and  military  Me'ffengers  were  fent  with  every 
circumftance  of  fecrecy  and  difpatch,  who,  at 
an  early  part  of  the  day  and  at  the  fame  hour, 
furprifed  each  Member  in  his  own  houfe, 
caufing  them  feverally  to  depart  for  diflant 
parts  of  the  country  which  were  prefcribed  to 
them,  without  allowing  them  time  to  confider, 
much  lefs  to  meet,  and  hold  any  confiiltation 
together. 

But  the  Perfon  who  is  invefted  with  the  king* 
ly  office,  in  England,  has  need  of  no  other 
weapon,  no  other  artillery,  than  the  Civil  Infignia 
of  his  dignity,  to  effedt  a  diffolution  of  the 
Parliament.  He  fteps  into  the  middle  of  them, 
telling  them  they  are  diflblved ;  and  they  are 
diffolved : — he  tells  them,  they  are  no  longer  a 
Parliament ;  and  they  are  no  longer  fo.  Like 
Popilius^s  wand  (a)^  a  diflblufion  inftantly  puts 
a  ftop  to  their  warmeft  debates  and  moft  vio- 

{a)  He  who  ftopt  the  army  of  King  Andochat . 
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lent  proceedings.  The  wonderful  words  by 
which  it  is  expreffed  have  no  fooner  met  their 
ears,  than  all  their  legiflative  faculties  are  be- 
numbed :  though  they  may  ftill  be  fitting  on 
the  fame  benches,  they  look  no  longer  upon 
themfelves  as  forming  an  Affembly;  they  no 
longer  confider  each  other  in  the  light, of  Aflb- 
ciates  or  of  Colleagues.  .  As  if  fome  ftrangc 
kind  of  weapon,  or  a  fudden  magical  effort, 
had  been  exerted  in  the  midft  of  them,  all  the 
bonds  of  their  union  arc  cut  off;  and  they 
haften  away,  without  having  fo  much  as  the 
thought  of  continuing  for  a  fingle  minute  the 
duration  of  their  Affembly  (b). 

{h)  Nor  lias  London  poft-horfes  enough  to  drire  them 
far  and  near  into  the  Country,  in  cafe  the  declaration  hy 
which  the  Parliament  is  diflblved,  alfo  mentions  the  calling 
of  a  ne>v  one. 

A  DiiToltttion^  when  proclaimed  by  a  common  Crier 
aflifted  by  a  few  Beadles,  is  attended  by  the  very  fame 
cffefts. 

To  the  account  of  the  expedient  ufed  by  the  late  King: 
of  France,  to  effect  the  difmiffion  of  the  Paliametit  of 
Paris,  we  may  add  the  manner  in  which  the  Crown  of- 
Spsun,  in  a  higher  degree  arbitrary  perhaps  than  that  of 
France,  undertook,  fome  years  ago,  to  rid  itfeif  of  thir 
religious  Society  of  the  Jefaits,  whofe  political  influence 
and  intrigues,  had  grown  to  give  it  umbrage.  They 
were  feizod  by  an  armed  force,  at  the  fame  minute  of  the 
fame  day,  in  every  Town  or  Barough  of  that  exten&vt 
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To  ail  thefe  obfcfvatbns  concerniog  the  pe- 
culiar folidity  of  the  authority  of  the  Crown, 
in  England,  I  flialLadd  another  that  is  fupplied 
by  the  whole  feries  of  the  Englilh  Hiftory ; 
which  is,  that,  thoi^  bloody  broils  and  dif- 
turbances  have  often  taken  place  in  England, 
and  war  often  made  againil  the  King,  yet,  it  has 
fcarcely  ever  been  done  but  by  perfons  who  pofi- 
tively  and  expreisly  laid  claim  to  the  Crown. 
Even  while  Cromwell  contended  with  an  armed 
force  againj9:  Charles  the  Firft,  it  was^  as  every 
one  knows  who  has  read  that  part  of  the  Enghih 
hiftory,  in  the  King's  own  name  he  waged  war 
againfthim. 


Moaarchy  wliete  they^had  refide»cft»  ia  order  to  their  be- 
mg  harried  awa)r  to  ibip»  that  were  waiting  to  carry  thenft 
into  another  Country :  the  whole  bofioefs  beUig  condad- 
cd  with  circamdances  of  iecrecyy  farprize^  and  of  prepa- 
rtiiooy  fitr  Ba^ripr  to  whac  h  related  of  the  moft  cele- 
brated couiTptracies  mwtioaed  ii»  Hiftory, 

The  Difiblation  of  the  Parliament  which  Charles  the 
Second  had  called  at  Oxford^  is  an  extremely  curious 
event :  a  very  lively  account  of  it  is  to  be  found  in 
OUmixon^s  Hiftory  of  England, 

If  certain  alteratiofis,  however  imperceptible  they  may 
perhsqM  be,  at  iirft,  to  the  public  eye,  ever  take  place* 
the  period  may  come  at  which  the  Crown  will  no  longer 
Kave  it  in  its  power  to  di£blve  the  Parliament ;  that  is  to 
&y,  a  Diflblution  will  ap  longer  be  followed  by  the  £unp 
e&£U  that  it  is  at  piff«nt«. 
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The  fame  objedioa  might  be  expreffed  in  a 
more  general  manner  and  with  ftri(9:  truth,  by 
faying,  that  no  war  has  been  waged,  in  Eng- 
land, againft  the  governing  authority,  except 
upon  national  grounds ;  that  is  to  fay,  either 
when  the  title  to  the  Crown  has  been 'doubtful,  or 
when  general  complaints,  either  of  a  political 
or  religious  kind,  have  arifen  from  every  part 
of  the  Nation  :  as  inftances  of  fuch  complaints 
may  be  mentioned '  thofe  which  gave  rife  to 
the  war  againft  King  John,  which  ended  in  the 
the  paffing  of  the  Great  Charter, — the  civil 
wars  in  the  reign  of  Charles  the  Firft,— and 
the  Revolution  of  the  year  1689*     From  the 
fafts  juft  mentioned  it  may  alfo  be  obferved  as 
a  conclufion,  that  the  Crown  cannot  depend  on 
the  great  fccurity  we  have  been  defcribing  any 
longer  than  it  continues  to  fulfil  its  engage- 
ments to  the  Nation,  and  to  rcfpeft  thofe  laws 
which  form  the  compadt  betweeti  it  and  the 
People.   And  the  imminent  dangers,  or  at  leaft 
the  alarms  and  perplexities,  in  which  the  Kings 
of  England  have  conftantly  involved  themfelves, 
whenever   they  have   attempted  to  ftruggle 
againft  the  general  fenfe  of  the  Nation,  mani- 
feftly  ihew  that  all ;  that  has  been  above  ob« 
ferved  concerning  the  fecuritj^  and  remarkable 
ftability  fome  how  annexed  to  their  Office^  is  to 
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be  underfiopd,  not  of  die  capricious  power  of 
the  MaDj  but  of  the  lawful  authority^f  the 
Head  of  the  State  (a). 

m 

(a)  One  more  obfervadon  might  be  made  on  the  fohjed  $ 

^hich  is^  thaty  when  the  kingly  dignity  has  happened  in 

,  England  to  be  wreHed  from  the  pofieflbr,  through  fome 

revolntion^  it  has  been  recovered^  or  ftraggled  fot,  with 

more  difficaUy  than  in  other  Coontries :  in  aQ  the  other 

Countries  upon  earth,  a  King  dtju^re  (by  clain>)  poflefies 

SMii^antage^  in  regard  to  the  King  in  being;^  nyach  ijaperior 

to  thofe  of  whicli  the  fame  circumflance  ^ay  be  prodac* 

live  in  England.     The  power  of  the  other  Sorereigns  in 

the  World,  is  not  fo  (ecurely  eftabliihed  as  that  of -an  £n- 

glifli  King;  but  then,  their  chnrader  is  more  indeUMei 

that  i^  to  fayy^till  their  AnugonifU  have  fuccecded  in 

putting  them  off  and  their  families,  they  pofiefs  in  a  high 

degree  a  pQwer  to  renew  their  claims,  and  difiarb  the 

State.    Thofe  family. pleas  or  claims  of  priority,  and  in 

^neral  thofe  arguments  to  which  the  bulk  of  Mankind 

have  agreed  tp  ^Hqw:  fo  ipuicK weight,  ce^Je  almoft  entirely 

to  be  of  any  e^£l,  ip  England,  agajnit  the  perfon  a^ually 

inveiled  with  the  Kingly  office,  as  foon  the  conftitutiosal 

parts  and  fprings  have  begup  to  move,  and  in  ibort  a^ 

foon  as  the  machine  of  the  Government  has  once  begun  to 

be  in  full  play.     An  univerfal  national  ferment,  fimilar 

tp  th^t  which.g:o4uced  the^former  di^urbancesj  is  the  onr 

]y  time  of  reaj  danger. 

The  remarkable  d^rce  of  intexn^l  national  quiet  which^ 
for  very  near  a  century  pail,  has  followed  the  Revolution 
of  the  year  16S9,  is  a  remarkable  proof  of  the  truth  of 
the  obfervatiods  abovp  m^p;.  nor  do  I  think,  that,  alLcir^ 
cuinftanccs  being  conjCi^e^r^dj,  ajay.othe;  CpuutKy.caaprQ^ 
du^e  the  like  inftauce, 
6     '  - 
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Second  Part  of  the  faMe  Chapter. 

THERE  is  certainly  a  very  great  degree  of 
fingularity  in  ^U  the  circumftancei  we 
have  been  defcribing  here  :  thofe  perfons  who 
are  acquainted  with  the  hiftory  of  other  Coun- 
tries, cannot  but  remark  with  furprife,  that  fta- 
bility  of  the  power  of  the  Englilh  Crown,-^ 
that  myfterious  folidity, — that  inward  binding 
ftrength  with  which  it  is  able  to  carry  on  with 
certainty  its  legal  operations,  arhidft  the  cla-^ 
morous  ftruggle  and  uproar  with  which  it  is 
commonly  furrounded;  and  without  the  me- 
dium of  any  armed  threatening  force.  To 
give  a  demonftration  of  the  manner  in  which 
all  thefe  things  are  brought  to  bear  and  oper- 
ated, is  not,  as  I  faid  before,  my  defign  to 
Attempt  here:  iht  principtds  from  which 
fuch  dcmonftratiori  i^  to  be  derived,  fuppife 
an  enquiry  into  the  nature  of  Man,  and  of  hu- 
man affairs,  which  rather  belongs  to  Philofophy 
(though  to  a  branch  hitherto  uneiipter^d)  than 
to  Politicii :  at  leaft  fuch  an  enquiry  certainly  lies 
out  of  the  fphere  of  the  common  Science  of 
Politics  {a).     However,  I  had  i  very  material 

(«)  It  may,  if  the  reader  pleafes,  belong  to  the  Science 
of  Mttapolitics ;  in  the  fame  fenfe  as  we  fay  Mf^^phfi^'s  ; 
that  is,  the  Science  of  thofe  thiiigs  which  lie  beyond  phy- 
fical^  or  fttbftsattal,  things^  A  few  more  v^ords  are  beftowed 

Be  a 
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reafon  in  introducing  ^U  the  above  mentioned 
fafts  concerning  the  peculiar  ftability  of  the 
governing  authority  in  England,  in  that  they, 
lead  to  an  obfervation  of  a  moft  important  po- 
litical nature ;   which  is,   that  this  ftability  al- 
lows feveral  effential  branches  of  Englifli  li- 
berty, to  take  place   which  without  it  could 
not  ex^ft.    For  there  is  a  very  effential  con- 
^  fideration  to  be  made  in  every  Science,  though 
fpeculators   are  fometimes  apt   to   lofe  fight 
•  of  it,   which   is,    that  in  order '  tha?   things 
may  have  exiftence,   they    muft   be  poffihle; 
in    order    that   political    regulations  of   any 
kind  may  obtain  their  effeft,  they  muft  imply 
no  direfi:  contradiftiott,  either  open  or  hidden, 
-  to  the  nature  of  things,  or  to  the  other  circum- 
ftances  of  the  Government.    In  reafon  ing  from 
this  principle^  we  fliall  find  that  the  ftability  of 
the  Governing  executive  authority  in  England, 
.and  the  weight  it  gives  to  the  whole  machine 
\  of  the  State,  .has  adually  eriabled  the  Englifli 
.  Nation,  confidered  as  a  free  Nation,  to  enjoy 
feveral  advantages  which   would   really  have 
been  totally  unattainable  in  the  other  States 
we  have  mentioned  in  former  Chapters,  what- 
ever degree  of  public  virtue  we  might  even 
fuppofe  to  have  belonged  to  thofe  who  ad:ed 
in  thofe  States  as  the  Advifers  of  the  People, 

vpon  the  fame  fabjef^,  in  the  Advertifement,  or  Preface, 
at  the  bead  of  ^s  Work« 
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pr  iia  goipral  who  were  trufted  with  the  .bufi* 

ncfs  of  f raraiBg  .the  Laws  (a).  

c  One  o£  thefe  advantages  refulting  fromlhe  So* 
lidity  of  the  Government,  is,  the .  extraordinary 
];)erfonal  freedom  which  all  ranks  of  indiviiduals-in 
England,  enjoy  at  the  expenceof  the  goverhing 
authority-  In.  the  Roman  Commonwealth,  for 
inftance,  we  fee  the  Senate  to  have  been  Veiled 
with,  a  number  of  powers  totally  deftnSdtive  of 
the  liberty  of  the  Citizens ;'  and  the  continuance 
of  thefe  powers  was,  no  doubt,  in  a  gjneatlmea* 
fure  owing  to  the  treacherous  remiflhefs  of  thofe 
Men  in  whom  the  People  trufted  for  reprefling 
them,  or  even  to  their  determined  refolution 
not  to^  abridge  thofe  prerpgatives.  Yet,  if  we 
attentively  confider  the  conftant  fituation  of  af- 
fairs  in  thajt  Republic,  we  Ihall  find  that,  though 
we  niight  fuppofe  thofe  perfons  to  have  been 
ever  fo  truly  attached  to  the  caufe  of  the  People, 
it  would  not  really  have  been  poffible  for  .then^ 
to  procure  to  the  People  an  entire  fecurity* 
The  right  enjoyed  by  the  Senate,  of  fuddenly 
naming  a  Dictator  with  a  power  unreftrained 
by  any  law,  or  of  invefting  the  Confuls  with  an 
authority  of  much  the  fame  kind,  and  the 
power  it  at  times  affumed  of  making  forniid- 
i^ble  exaniples  of  arbitrary  Juftice,  were  refqur-t 

•    fa)  I  (hould  be  very  well  fetisfied  though  only'tbefnMe 
ttfieOXng  claifs  of  readers  were  fblly  to  underil^dl  tb<ft  ten* 
4ency  of  this  Chapter :  in. the  meai^  time  k  is  confijfej^al^ljii 
i]^tf  I.  led  beyond  what  it  wai  in  the  fgrmer  Edition^^. 

•      E  e  3 
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ces  6f  whtcb  the  EcpubUc  could  tot^  perlsaps* 
with  fafety  have  been  totally  dfiprivcd;.  and 
though  thefc  expedieot^  frequently  wei;e  uied  to 
dcAray  the  juft  libierty  of  the  People,  yet  thejr 
were  alia  very^^  often  the  means  of  pieilsFving 
^e  Gomnaonwealth, 

Upon  the  fame  prmciplo  we  Ihould  poiEbly 
find  that  the  Ofira^jfm^  that  arbitrary  method 
of  baiiifliuig  Citizens,  was  a  necefiary  refource 
in  the,  Republic,  of  Athens*  A  Venetfan  Noblia 
would  perhaps  aJfo  confefs,  that  however  terw 
rible  the  State  Inquifition  eftabliihed  in  his  Re-* 
public,  may  be  even  to  the  Nobles  themfelvesj 
yet  it  wpuM  not  be  prudent  entirely  to  aboliiS 
it^  And  we  do  npt  know  but  ^  Minifter  of  State 
in  France,  though  we  might  fuppqfe  him.  ever 
fo  virtuous  and  moderate  a  Man,  would  fay 
the  fame  with  regard  to  the  fecret  imprifon- 
ments,  the  kttres  de  cachet\  and  other  arbitrary 
deviations'  from-  the  fettled,  courfe  of  law 
which  often  take  place  in  that  Kingdom,  apd[ 
in  the  (brher  Monarch ies/pf  Europe,,  Nodqubtj^ 
if  he.  was  the  Man  we  (uppofc,  he  wouHcon^ 
fefs  t^e  expedients  we  n>ention  have  in.  num^ 
berlcfs  inftances  been  villainpufly  prqftituted 
to  gratify  the  wantpnnefs  and.  private  reve^gq 
of  Minifters,  or  of  thofe  who  had  ai^y  intereft 
m\h,thf^m\  but  ftill  pfrh^ps,  hp  wQu|d'  cpn» 
tWPft  tQ  p^iveit  a9  his:  opiiiioix^  that  die  ^rn^Jh 
|l()ewit|i^9Qd)ngit9dppare|itly  immenfe  ilrengthji 
^annpt  fiivpid  r^eurring  ^t  tiroes  to  expedient*' 
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Cff  this  kind ;  much  lefs  could  it  putKcly  and 
abfolutely  renounce  them  for  ever. 

It  is  therefore  a  mod  advantageous  oircum* 
llance  in  the  Englifli  Government,  that  its  fe- 
curity  renders  all  Aich  expedients  urineceflkry, 
and  that  the  Reprefenfatives  of  the  People* 
have  not  only  beeh  conftantly  willing  to  pro- 
mote the  public  liberty,  but  that  the  general 
.iituation  of  affairs  has  alfo  enabled  them  to 
carry  their  precautions  fo  far  as  they  have  done. 
And  indeed,  when  we  confider  what  prero- 
gatives the  Crown,  in  England,  has  fmcerely 
renounced,— that  in  confcquence  of  the  inde-. 
pendence  conferred  on  the  Judges  and  of  the 
method  of  Trial  by  Jury^  it  is  deprived  of  all 
means  of  influencing  the  fettled  courfe  of  the 
law  both  in  civil  and  criminal  matter?, — that  it 
has  renounced  all  power  of  feizirig  the  pro- 
perty of  individuals,  and  even  of  reftraining 
in  any  manner  whatfoever,  and  for  the  ihorteft 
time,  the  liberty  of  their  perfons,  we  do  not 
know  what  we  ought  moll  to  admire,  whether 
the  public  virtue  of  thofe  who  have  deprived 
the  fupreme  Executive  Power  of  all  thofe  dan- 
^erom  prerogatives,  or  the  nature  of  that  farhtf 
Power,  which  has  enabled  it'  to  give  them  up 
without  ruin  to  itfelf — whether  the  happy  frame 
of  the  Englifli  Government,  which  makes  thofe 
in  whom  the  People  truft,  continue  fo  faith* 
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ful  in  the  difcharge  of  their  duty,  or  the  foU- 
dity  of  that  fame  Government,   which  really  , 
can  afford  to  leave  to  the  People  fo  cxtenfive  a 
degree  of  freedom  (j),. 

Again,  the  Liberty  of  the  prefs,  that  great 
advantage  enjoyed  by  the  Engliih  Nation, 
does  not  exift  ia  any  of  the  other  Monarchies^ 
of  Europe,  however  well  eftabliihed  their  power 
may  at  firft  ieem  to  be ;  ai^d  it  might  even 
be  demonflrated  that  it  cannot  exifl  in  them. 
The  moft  watchful  eye,  w^  fee,  is  conftantly 


{a)  Ac  the  tim^s  of  thp  invafipps  pf  t^e  Pretender,  af. 
filled  by  the  forces  of  hoflile  Nations,  the  Habeas  Carpus 
Aft  was  indeed  fufpendcd  (which  by  the  tyc  may  fcrve  as 
One  proof,  that  in  proportion  as  a  Government  is  any  how 
in  danger,  it  bccoi^es  necefTary  to  abridge  the  liberty  of 
the  fubje^) ;  but  the  executive  power  did  not  thus  of  it- 
felf  ftrecch  its  own  authority  ;  the  precaution  was  deliber- 
ated upon  and  taken  by  the  Reprefentatives  of  the 
People;  and  the  detaining  of  Individuals  in  confequence 
of  the  Tufpenfion  of  the  Aft,  was  limited  to  a  certain  ^x^i 
time.  Notwithflanding  the  juft  fears  of  internal  and 
bidden  enemies  which  the  circumftances  of  the  times 
might  raife,  the  deviation  from  the  former  courfe  of  the 
law  was  carried  no  farther  than  the  fingle  point  we  have 
mentioned :  Perfons  detained  by  order  of  the  Government, 
were  to  |)e  dealt  with  in  the  fame  manner  as  thofe  ak-refted 
at  the  fui^  of  private  individuals :  the  proceedings  ^ain£t 
them  were  to  {^e  carried  on  no  otherwife  than  in  a  public 
place :  they  were  to  be  tried  by  their  Peers,  and  have  aQ 
the  ufual  legal  means  of  defence  allowed  to  them,  fuch  as 
calling  of  witn^iTes,  peremptqry  frh^llep^e  of  J^ri^s,  ^c. 
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Icpt  in  thofe  Monarchies  upon  every  kind  of 
publication ;   and  a  jealous  attention  is  paid, 
even  to  the  loofe  and  idle  {])eeches  of  indivi-- 
duals.     Much  unneceffary  trouble  (we.  may  be" 
apt  at  fir  ft.  to  think)  is  taken  upon  this  fubje<9:; 
Imt  yet  if  we  confider  how  uniform  the  conduft 
of  all   thofe  Governments   is,  how  conftant 
and  unremitted  their  cares  in  thofe  refpedts/ 
we  Ihall  become  convinced,  without  looking' 
,  farther,  that  there-muft  be  fome  fort  of  neceffity 
for  their  precautions. 

,  In  Republican  States,  for  reafons  which  are 
at  bottom!  the  fame  as  in  the  before  mentioned  * 
Governments,  the  People  are  alfo  kept  under 
the  greateft.  cejEti;aints  by  thofe  who  are  at  the 
head  of  thii  State.  In  the  Roman  Common- 
wealth, for  ittftance,  the  liberty  of  writing  was 
curbed  by  the  fevereft  laws(j):  with  regard 
to  thp  freedom  of  fpeech,  things  were  but  little 
better,  as  we  may  conclude  from  feveral  fadis ; 
^  and  many  inftances  may  even  be  produced  of 
the  dread  with  which  the  private  Citizens,  upon 

(a)  The  Law  of  the  Twdvc  Tables  had  efiai^llfiied  the 
punifhmcnt  of  death  againft  the  author  of  a  Libel :  aor 
wai  it  by  a  Trial  by  Jury  that  they  determined  what 
wa«  to  be  called  a  Libef.     Si  <^i8  carmen  occentassit, 
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tchfAti  pccaf!on!r,  oommTinieated  their  politicat* 
opinions  to  the  0)nftrls^  6r  to  the  Senate. 
In  the  Venetian  ILcptiblfC,  the  prefs  is  iiioft 
ftridtly^^atthed:  nay,  to  forbeaf  to  fyeak' 
in  any  manner  whatfceVer  on  the  (tdaduft 
<rf  the  Government,  is  the  fund^amental 
ma^ifn  which  the/  incukate  on  the  ifiihdS 
df  the.  people  thrSUghcJUt  their  dotoini-' 
Ons  (a)^ 

ft 

{a)  Of  this  I  hav6  myfelf  feea  a  ptoof"  (tmevAut  fin.' 
gilir,.  wbick  I  beg  leKMre  •£  lie  R^ada:  to  MUte.  BiiMbg^ 
ii  ike  }Feav  ^768^  at  Bfergiteo>  tWfirft  Towif  of  tke  Vc^e^ 
dab  Sutc,  as  yon  eome  into  it  from  the  State  of  MiUa^ 
al)oat  an  hundred  and  twenty  miles  diftabt  from  Venice, 
t  took  a  walk  in  the  eveiiing  in  the  neighbourfaood  of  At' 
T6«m  p  Ad  ivantittg  tt>  iM^  ilie  natMs  <tf  fertrsd  pltfcef 
which  I  (M  at  a  diftftMe^  I  ftdpped  a-ydiii^  Coup^maft* 
to  afk  him  information.  Finding  him  to  be  a  fenfible 
young  Man,  I  entered  into  feme  farther  convdrfation  with 
Itim ;  and  as  he  had  himfelf  z  great  tticlination  to  fee  Ve- 
]9ce^  lie .  aieed  me,  wheditt'  1  propofed  to  go  there  f  t 
anfweredy  that  J  did :  on  which  he  immediately  warned 
me  when  I  was  at  Venice  not  to  fpeak  of  the  Prince  (M 
t^rentipi)  an  appellation  affiimed  hy  the  Venetian  Govern- 
ment, in  order,  as  I  fuppofe,  to  convey  to  the  People  a 
yxater  idea  of  tMr  inii«a  anrong  themfttvear.  At  I  wanted 
t&  heat  hidi  talk  fethet  e»  the  fabjeft,  I  preteaded  to  b9 
#tt{r«]yiignora»&in  that  rifpeA,  and  aAed  for  what  rtafofl 
I  hmSl  not  fpcjik  of  the  Frinee  ?  But  be;  (after  the  ihaav 
nor  of  the  comaum  Peopir  in  Italy,  wfao,  when  ibongty 
aSefted  by  any  thing,  rather  choofe  to  expitfe  thMfdte# 
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With  irefped  therefore  to  this  point,  ic 
fid^y  again,  be  looked  upon  as  a  mbft.  advaQta<« 
ll^eou^  circum&ance  l}^  the  EnglHh  Govennneiit^ 
that  ihckk  who  have  beei^  at  the  hegd  of  th<r 
People,  haye  not  only  beea  conftantly  cHfpofed 
to  procure  the  public  liberty,  but  alfo  that  they 
have  found  it  poffibk  for  tihem  to  do  fb  j  and 
that  th^  remarkable  ftrengih  and  fteadinei^  of 
the  Government  has  admitted  of  that  ^xteiuSvo 
freedom  of  fpeaking  and  writing  which  thrf 
People  pf  England  epjoy.  A  tnoA  advarrtaV 
geouy  privilege,  th»i  which  affording  to  eivery* 
.Man  a  means  of  kying  his  comphtints  before^ 
the  Public,  procures  him  altnoft  it  certainty  of 
redrefs  agaipft.any  aft  of  opprelfion  thaft  he  may 
have  beea  expofed  to;  and  which  leaving, 
rtiorepver,  to  every  Subject  a  right  to  give  hii 
opinion  on^  alt  public  matters,  and  by  thiis  in-* 
flUencIng  the  fentiments  of  the  Natioti,  to  in^^ 
fluerice  fh'ofe  of  the  LegiHature  irfelf  (which  it 
fooner  or  later  obKgeA  to  pay  a  deference  tb 
thern)>  procures  to  himr  a  fort  of  Legiflativd 
authority  of  a  much  more  efilcaeious^arid  bene*' 

l>y  fome  vehjexnent  gefture»  than  by  words)  ran  the  edge 
of  hiBihu^nd,  With  greftt  ^UickiftCf,  along^kis  vffcb^  «i^n« 
ing  th«nsbf  tO'  tXfteh^  cbat  bemg  Wrangled;  or  halving^ 
one's  throat*  cut)  w^  tho-  UllpM  coirfbq^uwt  of  t^kig 
fy^k  liberty. 
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ficial  nature  than  any  formal  right  he  might 
enjoy  of  voting  by  a  mere  yea  or  iwy,  upon  ge-: 
ncral  propofitions  fuddenly  offered  to  him,  and. 
which  he  could  have  neither  a  fliare  in  framing, 
nor  any  opportunity  of  objeding  to,  and  modi- 
fying. 

'  A  privilege  which,  by  raifing  in  the  People 
%  continual*  fcnfe  of  their  fecurity,  and  af- 
fording them  undoubted,  proofs  that  the  Go- 
icemment^  whatever  may  be  its  forpi,  15  ul- 
timately (Jeftiped  to  infure  the  happinefs  of 
thofe  who  live  under  it,  is  both  one  of  the 
greateft, advantages  of  Freedom,  and  its  fureft 
charaftcrift^c.  The  kind  of  fecurity  as  to  their 
perfons  and  poffeffions  which  Subjedts  who 
are  totally  deprived  of  that  privilege,  enjoy 
at  particular  times,  under  other  Gpve:f|aments^^ 
perhaps  may  intitle  them  to  look  upon  them- 
felves  as  the  well  adminiftered  property  of 
Matters  who  rightly  underftand  their  own  in- 
terefts ;  but  it  is  the  right  of  canvafEng  with- 
out fear  the  conduft  of  thpfe  who  arc  placed 
at  .their  head^  which  conftitutes  ^  free  Na^? 
tion(j)* 

(«)  If  we  coniider  the  gfeat  advantages  to  public 
liberty  which  refult  from  the  inftitution  of  the  Trial  by 
Jory,  |iod  frdm  the  Liberty  of  the  Prefii  we  (hall  £^4 
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The  unbounded  freedom  of  debate  poffefled 
by  the  Englilh  Parliament,  is  alfo  a  confe- 
quence  of  the  peculiar  ftability  of  the  Govern- 
ment. All  Sovereigns  have  agreed  in  their 
jealoufy  of  Aflemblics  of  this  kind,  in  their 
dread  of  the  privileges  of  Aflemblies  who  at- 
traft  in  fo  high  a  degree  the  attention  of-  the 
reft  of  the  People,  who  in  a  courfe  of  time  be- 
come conne<5ted  by  fo  many  effential  ties  with 
the  bulk  of  the  Nation  j  and  acquire  fo  much 
real  influence  by  the  elTential  Ihare  they  muft 
needs  have  in  the  management  of  public  affairs, 
and  by  the  eminent  fervices,  in  fhort,  which 
they  are  able  to  perform  to  the  Community  (a). 
Hence  it  has  happened  that  Monarchs,  or  finglc 
'Rulers,  in  all  Countries,  have  endeavoured  to 
difpenfe  with  the  affiftancc  of  Aflemblies  like 
thofe  we  mention,  notwithftanding  the  capital 

England  to  be  in  reality  a  more  Dcmocratical  State 
than  any  other  we  are  acquainted  with.  The  Jadi- 
cial  power>  and  the  Cenforial  power,  are  vefted  in  the 
People. 

{a)  And  which  they  do  actually  perform,  till  they  are 
able  to  throw  ofF  the  reftraints  of  impartiality  and  mode- 
ration ;  a  thing  which,  being  Men*  they  never  fail  to  do 
when  their  ioflaence  is  generally  eflablilhed,  and  proper 
opportunities  offer.  Sovereigns  kno^  thefe  things,  and 
dread  them. 
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advantages  they  might  have  derived  from  their 
fervices  towards  the  good  government  of  tht 
State;  or  if  the  circumftances  of  the  times  have 
rendered  it  expedient  for  them  to  call  fuch  Af- 
femblies  together,  they  have  ufed  the  utmofl 
endeavours  in  abridgbg  thofe  privileges  and  Ic- 
giilative  clainis  which  they  foon  found  to  prove 
fo  hoftile  to  their  fecurity  :  in  ihort,  they  have 
ever  found  it  impradticable  to  pl^ce  any  unre- 
ierved  truft  in  public  Meetings  of  this  kind. 

We  may  tere  name  Cromwell,  as  he  was  fup- 
ported  by  a  numerous  army,  and  pofleffed 
more  power  than  any  foreign  Monarch  who  has 
ijot  been  fecured  by  an  armed  force.  Even  af- 
ter he  had  purged^  by  the  agency  of  Colond 
Pride  and ,  two  regiments,  the  Parliament  that 
was  fitting  when  his  power  became  fettle(f, 
thereby  thrufting  out  all  his  opponents  to  the 
amo"unt  .of  about  two  hundred,  he  foon  found 
liis  whole  authority  endangered  by  their  pro- 
ceedings, and  was  at  laft  under  a  neceffity  of 
txirning  them  out  ki  the  military -manner  with 
which  every  one  is  acquainted.  Finding  ftill 
«  Meeting  of  this  kind  highly  expedietft  to^  le- 
galize his  military  authority,  he  called  together 
that  Aflembly  which  was  called  Barebone^s  t^ar- 
liftment.  •  He  had  hknfelf  chofen'  the  Mei&beFS 
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of  this  Parliament  ta  tit  number  of  about  an 
hundred  and  twenty,  and'  they  had  jfevetuliy  rc<* 
ceived  their  fumnK)ns  from  him ;  yet,  aotwith^ 
landing  thifcircumftanc^,  and  the  total  want  of 
perfonal  weight  in  moft  of  the  Members,  he 
began  in  a  very  few  maltha,  and  in  the  midft  of 
his  powerftil  viftoriouii  army,  to  feel  a  ferioua 
alarm  at  their  proceedings ;  he  foon  heard  them 
talk  of  their  own  divine  commiffion,  and  of  the 
authority  they  had  received  from  the  Lord; 
and  in  Ihort,  finding  he  could  hot  truft  them, 
he  employed  the  offices  of  a  fecond  Colonel,  to 
cffeft  their  difmiffion.  Being  now  dignified 
with  the  legal  appellation  of  Protestor,  he  ven- 
tured to  call  a  Parliament  eledtcd  by  confider- 
able  parts  of  the  people ;  but  though  the  ex- 
iftence  of  this  ParKarrient  was  grounded,  wc 
n>ight  fay  grafted,  upon  his  own ;  and  though 
bapds  of  Soldiers  were  evcw  pofted  in  th^ 
avenues  to  keep  out  all  fuch  Members  as  refufed 
toc  tajqj  certain,  pcrfonaL  engagements  to  hinjy 
he  made  fuch  hafte.  in  the  ifRae>  to  rid  himfelf 
of  tfeeir*  profeoOe,  z,%  to  oofttrive  a  mean  quib- 
ble or  device  to  ftorten  the  time  of  their  fitting 
%y,  ten  or  ty«elye.  dajrs,  (a).    To  a  fourth  Af- 

(4)  They  v«e(e  t;o,  have  fat  ftv^  month*;.  butCromweft 
l^ret^^ded  that  the  9i<^Qths.  weje.  tacojififi  of  oxil^  tw«nt|r<K 
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iembly  he  again  applied;  but^  though  the^ 
eledtioQS  had  been  fb  hianaged  as  to  procure 
hlvci  a  formal  tender  of  the  Crown  during  the 
firft  fitting,,  he  put  a  final  .end  to.  the  fecond 
with  refentment  and, precipitation  (^)« 
'  The  example  of  the  Roman  Emperof »,  whofe 
power  was  outwardly  fo  prodigious,  may  alfo 
be  introduced  here.  They  ufed  to  ihew  the  ut- 
moft  jealoufy  in  their  conduft  with  refpe<3;  to 
the  Roman  Senate ;  and  that  Affembly  which 
the  prepoffeffion  of  the  People^  who  Ipoked 
upon  it  as  the  ancient  remains  of  the  Republic, 
had  made  it  expedient  to  continue^  were  not  fuf- 
fered  to  affemble  but  under  the  drawn  fcymi- 
tars  of  the  Pretoria^  guards* 

Even  the  Kings  of  France,  though  their 
authority  is  fo  unqueffioned,  fo  univerfally  re- 
fpeSed,  as  well  as  ftrongly  fupported,  have  felt 
frequent  anxiety  from  the  claims  and  proceed- 
ings of  the  Parliament  of  Paris ;  an  Affembly 

eight  days ;  as  this  was  the  way  of  reckoning  thne  afed 
in  paying  the  army»  and  the  fleet. 

{a)  The  hiftory  of  the  condua  of  the  deKbcrating  and 
debating  AiTemblies  we  are  alluding  to,  in  regard  to  the 
Monarchs,  or  fingle  Rulers,  of  any  denomination,. who 
fummon  them  togetheri  may  be  expreiTed  in  a  very  few 
words.  If  the  Monarch  is  unarmed,  they  over- rule  him 
to  as  almoft  entirely  to  fet  him  afidc :  if  his  power  is  of 
a  military  kind,  they  form  conne£Uods  with  th^  army. 
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of  fo  much  lefs  weight  than  the  Englilh  Parlia- 
ment. The  alarm  has  been  mentioned  which, 
the  late  King  at  laft  expreffed  concerning  their 
meafuresy  as  well  as  the  expedient  to.  which  he. 
refortedj  to  free  himfelf  from .  their  prefence* 
And  when  the  prefenfe  King  thought  proper  to 
call  again  this  Parliament  together,  ^  meafure 
highly  prudent  in  the  .beginning  of  his  reifn, 
every  jealous  .precaution  was-  at  the  fame  time 
taken  to  abridge  thofe  privileges  of  deliberate 
itig.and  remon(li;acrQg  upon  which  any  diilant 
claim  to>  or  ftruggle  fory  a  Ihare  in  the  Supreme^ 
authority  might  be  grounded. 

It  $iay  be  objefted  that  the  pride  of  Kings, 
or  (ingle  Rulers,  makes  them  averfe  to  the  ex* 
iflence  of  AiTemblies  like  thofe  we  mention, 
and  defpife  the  capital  •  fervices  which  they 
might  derive  from  them  foe  the  good  govern* 
meat  of  their  Kingdoms*  I -grant  it  may  in  fome 
meafuire  be  fo.  But  if  we  examine  into  the  ge^ 
rieral  fituation  of  affairs  in  different- States,  and 
into  the  examples  with  which  their  Hiftory 
fupplies  us>  we  Ihall  alio  find  that  the  pride  of 
thofe  Kings  agrees  in  the  main  with  the  intereft 
and  quiet  of  their  Subjcfts,  and  that  their  pre- 
venting the  AiTemblies  we  fpeak  of  from  meet- 
ing* or,  when  met,  from  afTuming  too  large  a 

.        F  f       . 
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fliare  in  the  management  «f  jpubltc  nl^By  h  ib 
a^^great  mcafiirey  laeCter -of  meceffity^ 

We  tm^  tkerefere  f eek^v  it  »  a  vesy  ^eair 
advantage,  thffC,  m  £0g)a»dy  B<r  ffich  ne^ 
ceffity  ci^fts^  Sodn  is  tbe  hmt  ^  die  Go^ 
vernmenty  that  die  SuptWAe  executive  amtiiority 
gan^bcth  give  leave  tior.aflbmbie,  and  (hew  the^ 
ikidft  mireferved  truft,.  W&erir  Jafiem^ed,  to^ 
fhofe  ewo  Hou&?  which  aott^vtv  Ttogetlver  to 
form  the  Legiflaturew 

.  Thefe  nv^Houfe»)  we  fee^  ei^  the  mtiR 
compfetb  freedom  ia  ^eii^  d^bsa^^  wlie« 
cher  the  fu5je£t  be  grievmces,^  er  yegftlations^ 
concerning  government  mattei^  of  any  kind  t 
no  rei^i&ion  wkatevea^  isttaid-upo^  them;  diey 
may  ftart  any  fubjefi:  they  pteafe.'  The  Crown* 
16  not  to  take  any  notHfeiof  ^eir.deK&eratioDs^ 
\x&  wi&esy  or  even  its  ihu»e>  ave  not  to  beintrcH 
^uced  idthe  debates^  ilndin)>fikbrt,.whatmak6» 
the  freedofkx  of  deliberating^^  esjerctfed  by  thn 
fwO'HouP2i^A^r«all}F  to  be  u&limiced^  OgB^bounded^ 
is  the  privikge,  or  fov€[»eigBty  we  may  fay,  en- 
joyed by  each  within  it^  ewa  waHs^  in  coofe* 
quence  of  which  nothing  done  oc  iaid  in  Far-* 
liament,  is  to  be  qireftioncd  in  any  pfocc  out  oi 
Parliament-  Nor  will  it  be  pretended'  by  thofe 
perfons  who  are  acquainted  with  the  Engli& 
Hifiory,  that  thofe  privileges  of  Parliament  we 
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mention  are  iiommal  privileges,  only  privileges 
upon  paper,  which  the  Crown  has  dilfregatded 
whenever  it  has  thought  proper,  and  to  the  vio* 
Utlonfrof  which  the  Parliament  have  uled  ve^y 
tamely  to  iubmit.    That  thefe  remurkable  ad- 
vantage^,— that  this  lotal  freedom  from  any 
compulficm  or  evien  fear,  and  in  fliott  this  unli- 
mited liberty  of  debate,  fo  ftridly  claimed  by 
the  f^afliameftt,  and ib  ftrupulouily  allowed  by 
tie  Grown,  ihould  be  exercifed  year  after  year 
during  a  long  courfe  of  time,  without  produ- 
cing the  leaft  relaxation  in  the  e?:ecution  of  the 
Jaws,  the  finallcft  degree  of  anarchy,  are  cet- 
uinly  very  Angular  political  phenomena. 

It  may  be  faid  that  the  remarkable  Solidity 
of  the  governing  Executive  authority,  in  Eng- 
land, operates  to  the  advantage  of  the  People 
-with  refpefttatheobjeAs  we  mention,  in  a  two- 
fold  manner.  In  the  firfl:  place,  it  takts  froih 
the  great  Men  in  the  Nation  all  ferious  ambi- 
tion to  inVade  this  authority,  thereby  prevent- 
ing thofe  anarchical  and  more  or  left  bloody 
ftruggies  to  refiilt  from  their  debates,  which 
have  fo  conftantly  difturbed  other  Countries. 
In  the  fecond  place,  it  infpires  thofe  Great  Men 
with  that  felutsary  jealoufy  of  the  fame  authority 
which  leads  them  to  frame  fuch  efFeftual  provi- 

Ff  a 
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,  lions  for  lajring  it  under  proper  reftraints.    C^ 

which  I  fliall  obferyc^  by  way  of  a  flxort  digref-- 

.  fion>   that    this  difliinguiflied  Jlability   of  the 

•  executive. authprity.of  .the  Englifli,  Crown^  af- 
.  fords  an  expUnatidn  for  the  peculiar  maiiner  in 
'  whigh  pul^lic  conimotians  have  cooiiantiy  been 
.  terminated  in  England,  compared  with  the 

•  manner  in  which  the  fame  events  have  been 
concluded  in  other  Kingdoms-  When  I 
mentioned,  in  a  former  Chapter,  this  pecuU- 

.  arity  in  the  Englifli  Government,  I  mean  the 

•  accuracy,  impartiality^  and  utiiverfality,  of  the 
-provifions  by  which  p^ce,  after  internal  dif- 

turb^nces,  has  been  reftored  to  the  Nation,  J, , 
*. confined  my  comparifons  to  inftances  xirawn 
.  from  Republican  Government^,  purpofely  poll- 
.  poning.  to  fay  any  thing  of  governments  of  a 
.Monarchical  form,  till  I  had  introduced  the. 
.  very  .  effential  obfervation   contained*  in   this 
Chapter,  which  is,-  that  the  power  of  C?;oa;«4, 
in  other  Monarchies,  has  not  been  able,  by  it- 
felfy  to  produce  tfie  fame  efFedts  it  has  ia  Eng- 
land, that  is,  has  jiot  been  able  to  infpire  tlie 
Great  "Men  in  the  State  with  any  ifiinglike'that 

•  falutary  jealoufy  we  mention,  nor  of  courfe  to 
'  induce  them  to  unite  in  a.real  common  caufe 

with  the  reft  of  the  People.-    In  other  Mdnat* 
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ckies  (a)y  thofe  Men  who,  during  the  continu- 
ation of  the  public  difturbances,  were  at  the  . 
hfcad  of  the  People,  finding  it  in  their  pawer>  . 
intheiflue,  to  parcel  out,  more  or  lefs,  the  Su-  : 
preme'  governing  authority,  (or  even  the  State 
itfelf)  and, to  transfer. the  fame  to  themfelves,  . 
conftantly  did-fo,  in.tfae  fame  manner,  and  from  . 
the  very  fameTeafons,  as  it  conftantly  happened  . 
in  tie  ancient  Commonwealths ;  thofe  Mon4r- , 
chical  Governments  being  in  reality,  fo  far  as  . 
that,  of  a  Republican  nature  :  and  the  govern?-  - 
ing  authority  was  left,  at  the  conclufion,  in  th^ 
fame  undefined  extent  it  had  befQre(^)^    .B^t 
in  England,,  the  great  W^n  in  the  Nation  find^  • 
ing  tljemfelves  in  ^  fituation  effentially  difFe- , 
rent,  loft  no   time  in  purfuits  like  thofe  in. 
which  the  great  Men  •  of  other  Countries  ufed 
to  indulge  themfelves  on  the  occafion  we  men-  r 
tion.   Every  Member  of  the  Lqgiflature  plainly . 
perceived^ » from  the  general  afpeft.  of  affair?, 

«V  .  -     .   . 

,    {4),^l  xnean,. before  thf  intr(>duftioa  of  thofe  n^mer«- 
00s  ftandiog  armies  which  are  niow  kept  by  all  the  Clowns 
of  Europe  :  iince  that  epoch;  which  is  of  nb  v^  ancidnt^ 
c(ate,  «b  Ti^eky  has  been.  qntdj^d:iiito^by  thole 'C;t>wnft« 
with  apx  Su)Dk^e&8. 

.  (j)  As  a  r^ixurkable  inftance  of  fuch  a  Treaty  m^  be 
ipentioned  that  by  which  the^  War  /or  the  Public  good  was 
terminated  in  France.  It  is  quoted  in  page  30  of  this 
Woik.         '  *  .     ••    F  f  3   ■  ■     :   ^       ■  .  1 


438    THE  C0NSTITtJTiaN 

arid  his  feeHngs,  that  the  Suweme  e^e^n 
five  authority  in  the  State  niuft  in'  the  ifiue  hi\ 

fomc  wl^c  un4iy  Wed,^  and  cppti^^  ^ »  ^^ 
being  moreover  fcn^hle,  that  peithci[  perfena^ 
advantages  of  any  kind,  noi^  the  pO!wer  pf  aoy 
fa^on,  hut  the  law  alone,  could  afc^twaitd$  be 
an  effe^ualf  reftraint  upon  its  mottonS)  they  ha^ 
no  tjipught  or  aim  left,  except  the  fraaaing  with 
care  thofe  laws  on  which  t^ieir  ^wa  libettp 
was  to  continue  to  depeiid,  and  tp  retrain  a 
power  which  they,  foinehow,  judged  it  fo^ 
impradkable  to  transfer  to  themfelvcs  or  thcic 
party,  or  tp  render  themfelVcs  independent  of, 
Thefe  obfervations  I  thpught  neceflary  tp  be 
add?d  tp  thofe  in  the  xv.  Cha5)tcr>  to  ^hlch  J- 
npw  refer  the  Header^ 

Nof  has  the  great  freedom  of  canvaffing  pot* 
liticat  fubjefts  we  have  defpribed^  been  fimiced 
tp  the  Members  of  the  Legiflaturej^  or  coiifincdi. 
to  the  walls  of  Wcftminfter,  tha«  is,  to  dJa^jt  ex- 
<:Iuipve  fppt  pn  which  the  twp  Hpufes  meet : 
the  \ike  privilege  is  allpwe^  to  the  other 
i>xi^t$  pf  the  P^ple  i;  and  a  full  fcope  is 
given^  to  t^at  fpirit  pf  party,  and  a  cpmplete 
fe^urity  infured  to  thofe  numerous  ai)d  trregu<^ 
far  pieetings,  which,  cfpecially  when  dtre^d 
to  matters  pf  gpvernrnerit,  create  fo  much  un- 
eafincfs  i^  the  Sovereigns  of  other  Countries* 
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^^vidiials  ey^  mayi  ux  fuch  rmeetiogSi  take  za 
^hm  ^^  for  psocKirmg  the  fuccei^  joi  ttioie 
^public  ifte|)S  wlndx  ^u^  wiaSi  t^  fee  f\xt(^f^d  z 
they  may  f janie  pputiwas  t»  3>e  delivered  to  tfee 
Crown^.  or  iso  bpth  H^^ufes^  cither  to  procure 
the  xepeal^f  meafmes  afaready  •eoi^en^  uipOfi  by 
Oovernment^  er  Ki  jpareveiait  the  faiffiQg^<^f  &cjli 
:as  are  iii^der  coaiideration,  m:  to  itihtmi  the  en- 
flfting53fi!cwcegi4.a^k>ns«f  aay  kind  ^  they  may 
ievecaijy  fiabicribe  tftelr  nances  to  fucfi  peti* 
ttons  :  the  liaw  Hsxs  jro  tiddrv^ion  on  ti^r  laum* 
i)ers ;  ffier  has  it;^  wexnaiy  iay^  taken  any  precau* 
ticxn  to  prevent  eveti  -die  ^shxsC^  that  *ni^ht  be 
inade  of  &ich  freedom- 

That  mighty  political  engkie,  tSie  prefs,  is 
alfo  at  theif  fervice ;  they  may  avail  themfelvcs 
of  it  to  advertife  the  time  and  ptace^  as  well  at 
jthe  intent,  of  the  meeti-ngs-  and  moreover  to  fet 
off  aiid  3«culcate  the  advantages  of  tJiofe  no- 
tions which  the  wilt  is  to  fee  adopted.^  ^  y- 

Sikfe  meetings  may  be  repeated^  a^-dewry 
individual  naay  deiive*  what  opi'nion  he  pleafes 
on  the  propofed  fubjeds,  thoogheyer  fo  dired- 
ly  oppofite  to  the  views  or  avowed  defigns  of  the* 
Government*  The  Member  of  the  Legiflaturc 
may,  if  he  choofes,  have  admittance  among 
them,  and  again  enforce  thofe  topics  whiclk 
|uve  not  obtained  the  fuccefs  he  expe&ed,  in 

Ff4 
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that  Houfe  to  which  hc|  belongs.  The  di&p* 
pointed  Statefman,  the  Minifter  turned-  out^ 
alfo  find  the  door  open  to  them :  they  may 
bring  in  the  whole  weight  of  their  influence 
and  of  their  connections  :  they  may  exert  every 

nerve  to  enlift  the  Aflembly  in*  the  number  of 
their  fujpporters  :  they  are  bid  to  do  their 
word  :  they  fly  thrbiagh  the  Country  froni  one 
place  of  meeting  to  another  :  the  clamour  in- 

creafe?-:  tpe  Conuitution^  one  may  think,  is 

'•■      »•.      .     •  .,»'  .     .»> 

going  to  be  fliaken  to  its  very  foundations  :— 
but  thefe"  mighty  ftruggles,  by  fome  means 
or  other,  always  find  a  proportipnate  degree 
of  re-aftion :  new  difficulties,  and  at  laft  in- 
fuperable.  impediments,, grow  up  in  the  way 
of •  thofe  who  would  take  advantage  of.  the 
general  ferment  to  raife  themfelves  on  the 
wreck  of  the  governing  Authority :  a  fecret 
force  exerts  itfelf,  which  gradually  brings  things 
back  to.  a  ilate  .of  moderation  and  calm ;  and 
that  fea  fo  ftormy,  to  appearance  fo  deeply  agi- 
jated,*conftantly  flops  at  certain  limits  which  it 
feems  as  if  it  wanted  the  power  to  pafs.' 
.  The  impartiality  with  which  juftice  is  dealt; 
to  all  orders  of  Men  in  England,  is  alfo  in 
gre^t  me;afure  owing  to  the  peculiar  ft^bility  of 
the  Govetpment :  the  very  ijemarkable,  high 
degree,  to  whiclj  this  impartiality  is  carried,  i^ 
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one  of  thofe  tRings  wKich>  Being  impoffibfe  in 
Other  Countries,  arfe'  pofEble  under  'tfie  Gd^r 
vernment  of  this  Country.*  'fothe  ancient  Coiii^ 
monwealths.  from  the  intftances  thkt  have  been 
introcfuced  in  a  former  place,  ind'frorri  others' 
thit  might  be  quo'tecl,  it  is  evident  that  'no  re- 
drefs  was  to  be  obtained  for  the  adts  of  injuftice^ 
or  oppreffion  committed  by  tlie  iMieil  ^ofleffedi' 
of  influence  or  wealth  upon  tiie  inferior  Ci- 
tizens.  In  the'  Monarchies  of  Europe^  in  for- 
mer times,  abufes  of  a  like  kind  prevailed*  tb  W 
mofl:  enormous  degree.  In  our  days,  notwith- 
ftanding  the  great  degrees  of  ftrength  acquired  by 
the  different  Governments,  it  is'matter  of  the  ut- 
mofl:  difficulty  for  fubjefts  of  the  inferior  ciafle§ 
to  obtain  the  remedies  of  the  law  againft  certain 
individuals :  in  foiiie  Countries  it  is  impoffible. 
let.  the^abufe  be  ever  fo  flagrant;  an  open  at- 
terhpt  to  purfue  fuch  remedies  being  more- 
over attended .  with  danger.  Even  in  thofe" 
Monarchies  of"  Europe  in  which  the  Govern- 
ment  is  fupported.  both  by  real  ftrength,  ^and* 
by  civil -Inftitutions  of  a  very  advantageous  na- 
ture, great  difFereiu:es.  prevail  between  indiyi- 
duals  in  regard  to  the  facility  of  obtaining  the* 
remedies  of  the  law  ;  and. to  fe.ek  for  rcdref?  is 
at  belt  in  many  cafes,  fo  arduous  and  pjecarious^ 
an  attempt  as  to  take  from  injured  individuals 
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Xitf%  VQtbck  abufes  we xnentioay. in  theformei;' 
^r  pff feot  GovcriviieDt&  of  S^wopei^  to*  be  attrw 
^yted,  oml^y.  u.  tbc  waat  of  rcfiilutioi&  in  the  . 

tdeS;,  the  Sovereign  by-  an  open  diofiga  aa  lup^ 
^r^ft  ^fe  abufcs^  wouM  have  eaxlangpred  at 
<^n9e  hi^i  y^lt  authority;  and  in  others,  he 
would  find  «bil)cudio23^  multiply  fa  ih  his  way 
as  to.  compel  Hio}>  and  perhaps  foon  enough 
t)P9^  to  4irop  the  undertakings — How  can  a  Mo* 
nwch.make,  alone,  aperfevering  fiand  againfi;. 
chcravpw^  expe^Skations  of  all  the  great  Men  by" 
^hom  h^  is  Air  rounded  9  and  againft  the  loudv 
claims  of  powec&jl  clafles  of  individuals  ?  In  a 
^.mmoBVi^alth^  w^at  is  a  Senate  to  do  when 
(they  find  th^  their*  refuiing  to  protedb  a  powers 
fill  Offender  of  their  owfi  clafs,  or  to  indulge 

fome  great  Citizen  with  the  impunity,  of  his 
friajds,^  is  likely  to  be  productive  of  ferious  di^. 
yifions  among  theoifelves,  or'perhaps  of  diflu^b^ 
^ces  among  the  People  ? 

If  Ve  caft  our  eyes  on  the  ftrift  and  uni^, 
yerfal  impartiality  with  which  juftice  is  admi-*. 
niftered  in  ifengland,  we  lliall  foon  become  conV 
vinced  that  fome  inward  eflential  difference, 
cxifts  between  the  Engliih  Government,  an<J 
fhpfe  pf  other  Countries,  and  that  its  powef  i^ 
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fQuadcd  qn  caufes  of  a  diilin&  nature.  Iadivi<r 
tduals  of  the  aloft  exalted  rank  do  not  entertain 
fo  much  as  the  thought  to  raife  the  fmallefi 
diredt  oppofition  to  the  operation  of  the  law. 
The  complaint  of  the  meaneft  Subjeft,.if  pre- 
ferred and  fypported  in  the  ufual  way,  imme- 
diately meets  with  a  ferious  regard.  The  Op- 
preflbr  gf  the  moft  extenfive  iufluence,  thougli 
in  the  midfl  of  a  train  of  retainers,  nay,  though 
in  the  fullcil  flight  of  hi3  career  and  pride;^  and 

furrounded,  by  thoufand^  of  applaudsrs  and 
partiians^  is  flopped  fliort  at  the  iig)it  of  the 
legpl  papei:  whiph  is  delivered  into  his  handSj 
and  a  Tipftaff  is  fufficient  to  bring  hina  away, 
^d  prQ4uce  Hun  before  the  Bench, 

Such  is  the  greatnefs  and  uninterrupted  pre-i 
vaknce  of  tljie  law  («),  fuch  is  in  Ihort  the  con* 
finuity  of  omnipotence,  of  refiftleft  ftlperi- 
prityi  it  exhibits,  that  the  extent  of  its  effcfts 

at  length  peafe?  J9  \^  ^  fvbjeft  of  ctbfervatioa 
tQthefublip, 

Nor  are  great  or  wealthy  Men  tafeek  for  re- 
dtefs  or  fatlsfadion  of  apy  kind,  by  any  other 
0ieans  than  fuch  as  are  open,  to  all :  even  the 
SQvereigi^  has  bpund  himfelf  to  rcfort  to  no. 
fther.:  and  experiei^  hs^  ihcwn  that  he.  may. 
^jtkout  dMger,^  truft  the  protedion  of  his  p^r^r 

•       .       *■      .     '  «     ■       ■ " 
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fon,  and  oFthe  places  of  his  refidence,  to  the* 
flow  and  litigious  afliftance  of  the  law  {a).  ^ 

^Another  very  great  advantage  attending  this 
remarkable  ftability  of  the  Englilh  Government ' 
we^are  defcribing,  is,  that  the  Tame  is  ope|:ated 
without  the.affiftance  of  an  armed   ftariding" 
force  :.  the  conftant  expedient  this,  of  all  other* 
Governments.  '  On  this  occafion  I  fliall  intrd-* 
4uce  a  p'affage  of  Dodor  Adam  Smith  (^),  In  a 
Work  publilhed  fince  the  prefent  Chapter  was- 
fir^  written,  in  which  paflage  an  opinion  cer- 
tainly efroneo\is  is  contained  :  the  iniffakes  ofl 
^erfbns  of  .his  very  great  abilities  deferve  at-' 
teritioh.*  "This  Gentleman,  flruck  witH  <he  ne-' 
ceffity  of  a  fufEcient  power  of  re-afeion/  of  t 
fy/Rcient  ftrength,'on  the  fide  of  Government, 
to  refill  tjie  agitations  attenBiiig  on  liberty,  ha3 
looked  round^' and* judged  the  Ejigljlh  Govern- 
ment derived  the. Angular  flability  it  'manifefts' 
/rom  the^  ftandihg  force  it  ha^  at  its'.diipbfal ;' 
the  following  are  his  e^^prefSons.'    To  a  Soy^-* 
1*  r^igh  who  feels  himfelf  fuppbrted^  'fiof  only  by 

J[tf)  I  remember,  during  jhe  time  after  n\y  firft  coming" 
to' this  Caiintry,  F  took  ttot^ce  6f  the4>oards  fttJayirottC 
plate  to  place  behind-  the  inclaiiire  of  Aichaidnd  parfc^ 
«i  .Whoever  tr^fpaffc*  »po.ii  ^9  po^nd^f!jli  kc\$r^^ij^f^:^ 

(b)  An  Ittqmrj  into  tb^  Nature  and  Caufes  ef  tbe  Wealtk  of 
Nations.     Book  V.  Ch'ap.  I.  Voh  ll.  "f^i^l^  3 14-    "' 
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^  the  natural  Ariftocracy  of  the  Country,,  hvif 
'  by  a  well  regulated  Handing  army,  the  rpde(^^., 
'  the  moft  groundlefs,  and  the  moft  l}<jenti9^s 
^  remonftrances  can  give  Jtititle  diftutb^nc^^ 
'  He  can  fefely .  pardpa  ox  neglect  thqin,  aii^ 

*  his  confcioufnefs  of  his.fuperiority  naturally 

*  difppfes  hina  to  do  fp.     That  degree  of  liberty 

*  which  approaches  to  Ucentioufnefs,^  can  be,  tolerated 
^  only  in  Countries  where  the  Sovereign  isfecured  by 

.."  a  well  regulatei^Jlan4ing  army  (a)" 

The  above  pofitions  are  grounded  on  thf 
notion  that  an  army  places  in  the  hand  of  the 
Sovereign  an  united  irrefiftible  ftrength,  ^ 
ftrength  liable  to  up  accident,  difficulties,  or 
exceptions;  a  fuppofiuon  this,  which  is  nof 
conformable  to  experienqe.'  If  a  Sovereijgn  Wfl^ 
endued  with  a  kind  of  extraordinary  power  at>- 
tendine  oh  his  perfon,  at  once  to  lay  under  w&- 
ter  whole  legions  of  infu^gents^  or  to  ;rep\jlfe 
and  fweep  them  away  <bj  "flaflies  and  Ihocks  ^ 
the  eledfcrical  fluid,  tlijen  indeed,  he  might  ufe 
the  great  forbearance  abovp  defcribed:^thaug4i 
it  is  not  perhaps,  very  .likely  he  would  put  up 

•  •  > 

{a)  The  Author*s  deiign  in  the  whole  pafiagej  is  to 

ihcw  that  Handing  armies,  under  proper  reftri6lioAs,  cak- 

^  not  be  bartful  to  pablic.libsrty  ;  and  may  lit  fom«. califs 

be  ufefulto  it»  by  frecioj^  the  Sov^reijrn  froiu  tny^crotrbio^ 

fome  jealoufy  in  regard  t^  thi€  liberty. 
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Vflth  the  rude  and  grounilefs  remonftrances  trf  hi^ 
'fubjefts,  and  with  their  licentious  fteedotn,  yct^ 
lie  mighty  with  ftfcty,  xlo  or  nat^o  fo,  at  his 
own  dioice.  Btrt  an  army  is  not  that  -finipk 
weapon  which  is  ^ere  fappofed.  It  is  formed 
of  Officers  and  Soldiers  who  feel  the  fattife  paf- 
fions  with  the  rdft  of  the  People,  the  fame  dif-^ 
pofition  to  promote  their  own  intereft.  arid  im^ 
portance,  when  they  find  ont  their  ftrength^ 
and  proper  opportunities  offer*  What  will 
therefore  be  the  refource  of  the  Sovereign,  if^  in* 
to  that  army  on  the  aififtance  of  which  he  relies, 
the  "fame  party  fpirit  creeps  by  which  iis  other 
^Subjefts  are  aduated  ?  whereto  will  he  take  his 
Tcfuge,tf  the  fame  p6litical  caprices,  abetted  by 
the  ferioui  atpbhion  of  a  few  leading  Men,  the 
"fxakt  rdHeSExCSf  and  at  laft  peiiiaps  the  fathe 
dtfafledion,  begin  to  perrade  the  fmaller  king- 
dom of  the  army,  by  which  the  main  Kingdom 
tit  Nation  are  digitated? 

The  prevention  of  dangers  like  thofe  juft 
mentioned,  conftitutes-tbemoft  cffentialpart  of 
the  precautions  and  ftate  craft  of  Rulers,  in 
thofe  Governments  which  are  feciired  by  Hand- 
ing armed  forces.  Mixing  the  troops  formed 
of .  natives  with  foreign  auxiliaries,  <tifperfing 
•them  in  numerous  bodies  over  the  country,  and 

continually  Ihifting  their  quarters,  are  among 
z 
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the  methoids  that  are  nfed*;  ^ich  it  nifoes 
«ot  belong  to  ow  fubjed  ta  enumerate,  wxy. 
more  than  the  extracnrdinary  eiq>edieiiti'etn^ 
ployed  by  the  Ezfkm  Monarcbs  lor  the  feiSM 
purpofes*  But  one  caution  very  efiehdi^  tor 
be  meatk>Qied  bere^  and^  which  the  Govtrtiy 
ments  we  alhide  to^  never  fail  ta  take  h^hiftr 
every  otber^  15  to  retrench  irom  their  imaTm^S 
Siibjei9ts>  a  freedom  which,  traBfinkteS  tt^  f^ 
Soldiery,  would  be  attended  wkh  ib  fi^tal  c^it-f 
fequences:  hindering  fo  bad  examples  ftam 
being  communicated  to  thofe  in  whcffe  faindlA 

their  power  and  life  aretrufted,b  whaticvtrjrnoN' 
lion  of  fetf^prefervaticmfuggefts  to  thcp^  y^astetf 
weapon  is  accordingly  exerted  to  fupprejTsirhe 
riikig  and  fpreading  of  fo  awful  a  t^ont^ton^ 
In  general,  it  may  be  laid  ilown  as  a^maicim, 
that,  where  ^the  Sovcfcign  looks  t^.^is  army 
for  the  fecurity  of  his  pcrfon/and  aut:honty,th* 
fame  military  laws  by  which  this  army  is  kejt 
together,  -  mtift  be  extended  over  the  whole 
Nation:  not  in- regard*  to  military  "duties  ttnd 
exercifes ;  but  eeruinly  in  regard  to  all  that 
relies  to  the  i:efpeft  due  to  the  Sovereign  and 
to  his  orders.  The  martial  law^  coacerQing 
theife  tender  fioiats!,  tnxA  be  univerial.  The 
je^oua -regulations  concerning  muthiy  ^and  con* 
tempt  of  tjrders,  cannot  befevertly  enforced  oa 
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that-  part  of  ■  the  Nation  which  fecures  the  fub^ 
je&ion  of  the  reft,  and  enforced  too,  through  the 
whole  fcale  of  military  fubordination,  from. 
^e  Soldier  to  th^  Officer^  up  to  the  very  Head 
pf  the  military  Syftem,-*- while  the  more  nu-» 
merpus  and  inferior.  p*t  of  the  People  are  left 
tf>^en}oy  an  unreftrained  freedom' ;-^that  fecret 
difpofition  which  prompts  Mankind  to  refifi 
and  countera&  their  Superiors,  cannot  be  fur-f 
rounded  by  fuch  formidable  checks  on  the  one 
fide,  and  be  left  to  be  indulged  to  a  degree 
of  licentioufnefs  and  wantonnefs.  on  the  other. 
In  a  Country  where  an  army  is  kept,  caf>able 
of  commanding  the  obedience  of  the  Nation^ 
this  army  will,  both  imitate  for  themfelves  the 
licentioufnefs  above  mentioned,  and  cheipk  it  \\\ 
the  People. ,  Every  Officer  and  Soldier,  in  fuch  . 
a  Country^  claim  a  fuperiority  ia  regard  to 
Other  individuals ;  and  in  proportion  as  their 
aflSftance  is .  relied  upon  by  the  Government, 
/?ipea  a  greater  or  lefs  degree  of  fubmiffioo 
from,  the  reft  of  the  People  (tf). 

(«) .  In  the  beginning  of  the  paflage  whkh  is  here  ex«> 
amincd,  the  Author,  fays,  •*  Where  the  Sovereign  is  him* 
*^  felf  the  General,  arid  the  principal  Nobility  and  Gentry 
**  <>£*  the  Country,  the  chief  Officers  of  tje  'lirniy, — whcra 
I*  ^he '  military  force  is  placed  under  the  comffland  of 
f^  thofe  who  have  the  greareft  intereft  in  the  fupport  of 
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The  fame  Author  concludes  his  above  quot- 
ed obferv^tions  concerning  the  fecurlty  of  the 

«<  the  civil  aathority,  becaufe  they  have  the  gr^ateft  ihare 
'*  of  that  authority,  a  Handing  army  can  never  be  danger- 
*'  OQS  to  liberty.      On  the  contrary,  it  may  in  fome  cafes 
**  be  favourable  to  liberty,  &c.  &C.*'-— In  a  Country  fo  cir- 
camftanced,  a  (landing  army  can  never  be  dangerous  to 
liberty :  n6»  not  the  liberty  of  thofe  principal  Nobility 
'  and  Gentry,  efpecially  if  they  have  wit  enough  to  form 
combinations  among  themfelves   againft   the  Sovereign. 
Such  an  union  as  is  here  mentioned,  of  the  civil  and  mili- 
tary  powers,  in .  the  Ariftocratical  body  of  the  Nation, 
leaves  both  the  Sovereign  and  the  People  without  refource. 
1£  the  former  Kings  of  Scotland  had  imagined  to  adopt 
the  expedient  of  a  Handing  army,   and  had  trufled  this 
army  thus  defrayed  by  them,   to  thofe  Noblemen   and 
Gentlemen  who  had  rendered  themfelves  hereditary  Ad- 
mirals, hereditary  High  Stewarts,  hereditary  High  Confta- 
ilables,   hereditary  great  Chamberlains,  hereditary  J ufljces 
General,  hereditary  SheriiFs  of  Counties,  &c.  they  would 
have  but   badly  mended  the  diforders  under  which  the 
Government  of  their  Country  laboured  :   they  would  only 
have  fupplied   thefe  Nobles  with  frefh  weapons   againft 
each  other,  againft  the  Sovereign,  and  againfl  the  People. 
If  thofe  Members  of  the  Britilh  Parliament'  who  fome- 
times  make  the  ^whole  Nation  refound  with  the  clamour 
of  their  dilTenfions,   had  an   army  under  their  command 
which  they  might  engage  in  the  fupport  of  their  preten- 
fions,  the  reil  of  the  People  would  not  be  the  better  for  it» 
Happily  the  fvvords   are  fecured,  and  force  is  removed 
from  their  Debates. 

The  Author  we  are  quoting,  has  deemed  a  Government 
to  be  a  fimpler  machine,  and   an  army  a  fimpler  inllru- 
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power  of  an  armed  Sovereign,  by  immediately 
adding  :    «  It  is  in  fuch  Countries  only  that  it 
"  is  unneceffary  that  the  Sovereign  ftiould  be 
*^  trufted   with   any    difcretionary    power  for 
"  fupprefling  even  the  wantonnefs  of  this   li- 
«^  centious  liberty."     The  idea  here  expreffed 
coinciding  with  thofe  already  difcuffed,  I  fliall 
fay  nothing  farther  on  the  fubjedt.     My  reafon 
for  introducing  the  above  expreffions,  has  been, 
that  they  lead  me  to  take  notice  of  a  remark- 
able circumftance  in  the  Englifli  Government. 
From  the  expreffions,  it  is  unneceffary  the  Sovereign 
Jhould  be  trufted  with  any  difcretionary  power,  the 
Author  Appears  to  think  that  a  Sovereign  at  the 
head  of  an  army,  and  whofe  power  is  fecured 
by  this  army,  ufes  to  wait  to  fet  himfelf  in  mo- 
tion, till  he  has'received  leave  for  that  purpofe, 
that  is,  till  he  has  been  trufted  with  a  power 
for  fo  doing-     This  notion'  in  the  Author  we 
quote,  is  borrowed  from  the  ftcady  and  tho- 
roughly legal  Government  of  this  Country; 
but  the  like  law  dodtrine,  or  principle,  obtains 
under  no  other  Government-  In  all  Monarchies, 


ment;  than  they  in  reality  are.  Like  many  other  per- 
fons  of  great  abilities,  while  ftruck  with  a  certain  particu- 
lar confideration,  he  has  overlooked  others  no  lefs  impor. 
tant. 
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(and  It  is  the  fame  in  Republics)  the  Exe-* 
cutive  power  in  the  State  is  fuppofed  to  pof* 
fefs,  originally  and  by  itfelf,  all  manner  of  law* 
ful  authority-:  every  one  of  its  exertions  is 
deemed  to  be  legal ;  and  they  do  not  ceafe  to  be 
fo,  till  they  are  (lopped  by  fome  exprefs  and  pofi-* 
tive  regulation.  The  Sovereign,  arid  alfo  the  civil 
Magiftrate,  till  fo  flopped  by  fome  pofitive  law, 
may  come  upon  the  Subjeft  when  they  choofe ; 
they  may  queflion  any  of  his  aftions ;  they  may 
conftrue  them  into  unlawful  adts ;  and  inflift  si 
penalty,  as  they  pleafe :  in  thefe  refpedts  they 
may  be  thought  to  abufe,  but  not  to  exceed^ 
their  power*  The  authority  of  the  Govern- 
ment, in  Ihort,  is  fuppofed  to  be  unlimited  fd 
far  as  there  are  no  vifible  boundaries  fet  up 
againft  it :  behind  and  within  thefe  boundaries, 
lies  whatever  degree  of  liberty  the  Subjeft  may 
poflefs* 

In  England,  the  very  teverfe  obtains*  It  is 
not  the  authority  of  the  Government,  it  is  the 
liberty  of  the  Subjefl:,  which  is  fuppofed  to  be 
unbounded*  All  the. Individual's  aftions  are 
fuppofed  to  be  lawful,  till  that  law  is  pointed 
out  which  makes  them  to  be  otherwife.  The 
onus  probandi  is  here  transferred  from  the  Subjedt 
to  the  Prince.  The  Subjedt  is  not  at  any  time 
to  Ihew  the  grounds  of  his  condudl.  When  the- 
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Sovereign  or  Magiftrate  think  proper  to  exert 
themfelves,  it  is  their  bufinefs  to  find  out  and 
produce  the  law  in  their  own  favour,  and  tht 
prohibition  againft  the  Subjed  (a) 4 

(a)  I  (hall  take  the  liberty  to  mention  another  h&  re- 
fpefting  myfelf,  as  it  may  ferve  to  elucidate  the  above  ob- 
fervations ;  or  at  lead  my  manner  of  exprefiing  them.  I 
remember  when  I  was  beginning  to  pay  attention  to  the 
operations  of  the  Englifh  Government,  I  was  under  a  pre- 
pofleflion  of  quite  a  contrary  nature  to  that  of  the  Gentle- 
man whofe  opinipns  have  been  above  difcufled :  I  are4 
to  take  it  for  granted  that  every  article  of  liberty  the 
Subje^  enjoys  in  this  Country,  was  grounded  upon  fome 
pofitive  law  by  which  this  liberty  was  infured  to  him. 
In  regard  to  the  freedom  of  the  prefs  I  hs^d  no  doubt  but 
it  was  fo.  and  that  there  exifted  fome  particular  law,  or 
rather  feries  of  laws  or  legiilative  paragraphs,  by  which 
this  freedom  was  defined  and  carefully  fecured  :  and  as 
the  liberty  of  writing  happened  at  that  time  to  be  carried 
very  far,  and  to  excite  a  great  deal  of  attention^  (the  noife 
about  the  Middlefex  Eledion  had  not  yet  fubfided)  I  par.* 
ticularly  wifhed  to  fee  thofe  laws  I  fuppoied,  not  doubting 
but  there  mud  be  fomething  remarkable  in  the  wording  of 
them.  I  looked  into  thofe  Law  Books  I  had  opportu- 
tunities  to  come  at,  fuch  as  Jacob's  and  Cumiingham^s 
Law  Di^hnariesy  Wood's  Infittutcs^  and  Judge  Blackdone's 
Commentaries,  I  alfo  found  means  to  have  a  £ght  of 
Comyn's  Digeft  of  the  Laws  of  England^  and  I  was  again 
difappointed :  this  Author,  though  his  Work  confids  of 
£ve  folio  Volumes,  had  not  had,  any  more  than  the  Authors 
jud  mentioned,  any  room  to  fpare  for  the  intereding  law  I 
was  in  fearch  of.  At  length  it  occurred  to  me, 
though    not    immediately,    that  this    Liberty    of   the 
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This,  kind  of  law  principle,  owing  to  the  ge- 
neral fpirit  by  which  all  parts  of  the  Govern* 
ment  are  influenced,  is  even  carried  fo  far,  that 
any  quibble,  or  trifling  circuniftance,  by  which 
an  Offender  may  be  enabled  to  ftep  afide  and 
efcape,  though  ever  fo  narrowly,  the  reach  of 
the  law,  are  fufficient  to  fcreen  him  from  pu- 
nifliment,  let  the  immorality  or  intrinfic  guilt 

of  his  condudt  be  ever  fo  openly  admitted  (b). 

Such  a  narrow  circumfcription  of  the  exer- 
tions of  the  Government,  is  very  extraordinary : 
it  does  not  exifl:  in  any  Country  but  this ;  nor 

prefs  was  grounded  upon  its  not  being  prohibited, 
— «that  this  want  of  prohibition  was  the  fble,  and  at 
the  (ame  timt  Mid,  foundation  of  it.  This  led 
jne,  when  I  afterwards  thought  of  writing  fomething  upon 
the  Government  of  this  Country,  to  give  the  definition  of 
the  freedom  of  the  prefs  which  is  contained  in  p.  296,  297 : 
adding  t6  it  the  important  confide'ration  of  all  actions  re- 
fpcdling  publicfttions  being  te  he  decided  by  a  Jury. 

(B)  A  number  of  inftanccs,  fome  even  of  a  ludicrous 
kind,  might  be  quoted  in  fupport  of  the  above  obferva- 
tion.  Even  only  a  triflkig  flaw  in  the  words  of  an  Indict- 
ment, is  enough  to  make  it  void.  The  reader  is  alfo  re- 
ferred to  the  fad  mentioned  in  the  note^  p.  1  So,  and  to 
that  in  p.  317,  31S,  of  this  Work. 

I  do  not  remember  the  name  of  that  party  Writer  who, 
having  publiihed  a  treaibnable  writing  in  regard  to  which 
he  cfcaped  punifhment,  ufcd  afterwards  to  anfwer  to  his 
friends,  when  they  reproached  him  with  his  raflincfs,  I  knew 
J  nvas  'writing  within  an  in<h  of  the  gallrws.      The  law 
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could  it.  The  fituation  of  other  Governments 
Is  fuch  that  they  cannot  thus  allow  themfelvesf 
to  be  fliut  out  of  the  unbounded  fpace  unoccu^ 
pied  by  any  law,  in  order  to  have  their  motions 
confined  to  that  fpot  which  exprefs  and  previ-r 
oufly  declared  provifions  have  chalked  out. 
The  power  of  thefe  Governments  being  con- 
ftantly  attended  with  more  or  lefs  precariouf- 
nefs,  there  muft  be  a  degree  of  difcretion  an-r 
fwerable  to  it  (^)t 

The  foundation  of  that  law  principle,  or 
(ioftrine,  which  confines  the  exertion  of  the 
power  of  the  Government  to  fuch  cafes  only  a^ 
are  exprefled  by  a  law  in  being,  was  laid  when 
the  great  Charter  was  paffed :  this  reftriftion 
was  implied  in  one  of  thofe  general  impartial 
articles  which  the  Barons  united  with  the 
People  to  obtain  from  the  Sovereign.  The 
Crown,  at  that  time,  derived  from  its  foreign 

being  both  afcertained  and  flridlly  adhered  to,  he  had  been 
enabled  to  bring  his  words  and  portions  fo  nicely  within 
f:Qnipafs, 

(a\  It  might  perhaps  alfo  be  proved ,  that  the  great  lenif 
ty  ufed  in  England  in  the  adminiflration  of  criminal  Juf? 
tice,  both  in  regard  to  the  mildnefs,  and  to  the  frequent 
remitting,  of  pum(hmenCT$y  is  efTentially  connedled  with 
the  fame  circumflance  of  the  fiahility  of  the  Government. 
Experience  (hews  that  it  is  needlefs  to  ufe  any  great  degree 
of  harfhnefs  and  feverity  in  regard  to  Offenders ;  and  the 
Supreme  governjfig  aiuhority  is  under  no  neceflity  of  ihe^- 
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dominions,  that  {lability  and  inward  ftrength 
in  regard  to  the  Englilh  Nation,  which  is  now 
in  a  fecret  hidden  manner  annexed  to  the  Civil 
branch  of  its  Office,  and  which,  though  operat- 
ing by  different  means,  continues  to  maintain 
that  kind  of  confederacy  again  ft  it,  and  union 
between  the  different  Orders  of  the  People. 
By  the  article  in  Magna  Charta  here  alluded  to, 
the  Sovereign  bound  itfelf  neither  to  go,  nor. 
fendy  upon  the  Subject,  otherwife  than  by  the 
Trial  of  Peers,  and  the  Law  of  the  land  {ci). 
This  Article  was  however  afterwards  difre- 
garded  in  praftice,  in  confequence  of  the  law- 
ful efficiency  which  the  King  claimed  for  his 
Proclamations,  and  efpecially  by  the  inftitution 
of  the  Court  of  Star  Chamber,  which  grounded 
its  proceedings  not  only  upon  thefe  Proclama- 
tions, but  alfo  upon  the  particular  rules  it  chofe 
to  frame  within  itfelf.  .  By  the  abolition  of  this 
Court  (and  alfo  of  the  Court  of  High  Com- 
miffion)  in  the  reign  of  Charles  the  Firft,  the 
above  provifion  of  the  Great  Charter  was  put 

in  ad:ual  force ;   and  it  has  appeared  by  tho 

.'■• 

ing  the  fubordinate  Magiftracies  any  bad  example  in  that 
refpcft. 

(a)  .  .  ;  .  Nee  fuper  eum  ihhius,  nee  fuper  eum  mitUmus^ 
tiifi  per  legale  judicium  parium  vel  per  legem  ternp.^  Cap, 
XXIX. 
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event,  that  the  very  extraordinary  reftrtfttpil 
upon  the  governing  authority  we  are  alluding 
to,  and  its  execution,  are.no  more  than  what  the 
intrinfic  Situation  of  things,  and  the  ftrength  of 
the  Conftitution,  can  bear(^). 

The  law  dodtrine  we  have  above  defcribed, 
and  its  being  ftriflrly  regarded  by  the  High 
governing  authority,  I  take  to  be  the  moft 
chara&eriftic  circumftance  in  the  Englifh  Go- 
vernment, and  the  moft  pointed  proof  that  can 
be  given  of  the  true  freedom  which  is  the  con- 
fequence  of  its  frame.  The  pradice  of  the 
Executive  authority  thus  to  fquare  its  motions 
upon  fuch  laws,  and  fuch  only,  as  are  afcer- 
tained  and  declared  beforehand,  cannot  be  the 
refult  of  that  kind  of  ftability  which  the  Crown 

(h)  The  Court  of  Star  Chamber  was  like  a  Court  of 
Equity  in  regard  to  criminal  matters :  it  took  upon  itfelf 
to  decide  upon  thofe  cafes  of  offence  upon  which  the  ufual 
Courts  of  Law,  when  uninfluenced  by  the  Crown>  refofed 
to  decide,  either  on  account  of  the  filence  of  the  laws  in 
being,  or  of  the  particular  rules  they  had  eUablifhed  within 
themfelves ;  which  is  exadly  the  office  of  the  Court  of 
Chancery  (and  of  the  Exchequer)  in  regard  to  matters  of 
property.  (See  back,  p.  138).  The  great  ufefulnefs  of 
Courts  of  this  kind,  has  caufed  the  Courts  of  Equity  iq 
regard  to  civil  matters,  to  be  fupported  and  continued ; 
but  experience  has  fhewn,  as  is  above  obferved,  thit  no 
efiential  inconvenience  can  arife  from  the  Subje£i  being  in- 
dulged with  the  very  great  freedom  he  has  acquired  by 
the  total  abolition  of  all  arbitrary  or  provifional  Courts 
in  regard  to  criminal  matters. 
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might  derive  from  being  fupported  by  sir 
armed  force,  or  as  the  above  mentioned  Author 
has  exprefled  it,  from  the  Sovereign  being  the 
General  of  an  army :  fuch  a  rule  of  acting  isi- 
even  contradi<9:ory  to  the  office  of  a  Genefal ; 
the  operations  of  a  General  eminently  depend 
for  their  fuccefs,  on. their,  being  ftidden^unfore- 
fcen,  attended  by  furprize. 

In  general,  that  ftability  of  the  power  of  the 
Englifli  Grown  we  have  defcribed,  cannot 
be  the  refult  of  that  kind  of  ftrength 
which  arifes  from  an  armed  force  :  tlie 
kind  of  ftrength  which  is  conferred  by  fuch 
a  weapon  as  an  army,  is  too  uncertain,  too  com- 
plicate, too  liable  to  accidents;  in  a  word,  it 
falls  infinitely  ihort  of  that  degree  of  fteadinefs 
which  is  neceflary  to  CDunterbalanee,  and  at  laft 
quiet,  thofe  extenfive  agitations  in  the  People 
which  fometimes  fecm  to  threaten  fhe  deft^uc-' 
tion  of  order  and  Government.  An  army,  if 
its  fupport  be  well  diredted,  may  be  ufeful  to 
prevent  this  reftleflhefs  in  the  People  from  be- 
ginning to  exift;  but  it  cannot  keep  it  within* 
bounds,  when  it  has  once  taken  place. 

If  from  general  arguments  and  confidera-* 

tions,  we  pafs   to  particular  fafts,  we  fliall 

aftually  find  that  the  Crown,  in  England,  does - 

6*  .       .  / 
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not  rely  for  its  fupport,  nor  ever  has  relied, 
upon  the  army  of  which  it  has  the  command. 
From  the  earlieft  times,  that  is,  long  before  the 
invention  of  ftanding  armies  among  European 
Princes,  the  Kings  of  England  pofleffed  an  au- 
thority certainly  as  full  and  extenfive  as  that 
which  they  do  now  enjoy*  After  the  weight 
they  derived  from  their  poffeffions  beyond  fea 
had  been  loft,  a  certain  arrangement  of  things 
began  to  be  formed  at  home  which  fupplied 
them  with  a  ftrength  of  another  kind,  though 
not  lefs  folid :  and  they  began  to  derive  from 
the  Civil  branch  of  their  regal  Office  that  fe- 
cure  power  which  no  other  Monarchs  had  ever 
poffeffed,  except  through  the  affiftance  of  Le- 
gions and  Praetorian  guards,  or  of  armies  of 
Janiffaries,  or  of  Strelitzes. 

The  Princes  of  the  Houfe  of  Tudor,  to  fpeak 
of  a  very  remarkable  period  in  the  Engliih 
Hiftory,  though  they  had  no  other  vifible  pre- 
fcnt  force  than  inconfiderable  retinues  of  fer- 
vants,  were  able  to  exert  a  power  equal  to  that 
of  the  moft  abfolute  Monarchs  who  ever  did 
reign,  equal  to  that  of  the  Dqmitians  or  Com- 
modufes,  or  of  the  Amuraths  or  Bajazets  : 
nay,  it  even  was  fuperior,  if  we  confider  the 
flow  fteadinefs  and  outward  Ihow  of  legality 
with  which  it  was  attended  throughout. 
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The  ftand  which  the  Kings  of  the  Houfe  of 
Stuart  were  able  to  make,  though  unarmed, 
ahd  only  fupported  by  the  civil  authority  of 
their  Office,  during  a  long  courfe  of  years, 
againft  the  refllefs  fpirit  which  began  to  adu- 
ate  the  Nation,  and  the  vehement  political  and 
religiops  notions  that  broke  out  in  their  time, 
is  ftill  more  remarkable  than  even  the  exorbi- 
bitant  power  of  the  Princes  of  the  Houfe  of 
Tudor,  during  whofe  reign  prepofTeffions  of 
quite  a  contrary  nature  were  univerfal. 

The  ftruggle  opened  with  the  reign  of  James 
the  Firft  :  yet,  he  peaceably  weathered  the  be- 
ginning florm,  and  tranfmitted  his  authority 
undiminifhed  to  hh  Son.  Charles  the  Firft  was 
indeed  at  laft  cruihed  under  the  ruins  of  the 
Conftitution;  but  if  we  confider  that,  after 
peaking  the  Important  .national  conceffions  con-r 
tained  in  the  Petition  of  right ,  he  was  able,  fingle 
and  unarmed,  to  maintain  his  ground  without 
lofs  or  real  danger  during  a  fpace  of  eleven  years, 
that  is,  till  the  year  1640  and  thofe  that  fol- 
lowed, we  ihall  be  inclined  to  think  that,  had 
he  been  better  advifed,  he  might  have  avoided 
the  misfortunes  that  befell  him  at  length. 

Even  the  events  of  the  reign  of  James  the 
giCfond  afford  a  proof  of  that  folidity  which  h 
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annexed  to  the  authority  of  the  Englifh  Crown. 
Notwithftanding  the  whole  Nation,  not  except- 
ing the  army,  were  in  a  manner  unanimous 
againft  him,  he  was  able  to  reign  full  four 
years,  ftanding  fingle  againft  all,  without 
meeting  with  any  open  refiftance.  Nor  was 
fuch  juftifiable  and  neceffary  refiftance  eafily 
brought  about  at  length  (a).  Though  it  is  not 
to  be  doubted  that  the  dethroning  of  James  the 
Second  would  have  been  effected  in  the  iflue, 
and  perhaps  in  a  very  tragical  manner,  yet,  if 
it  had  not  been  for  the  affiftance  of  the  Prince 
of  Orange,  the  event  would  certainly  have  beeu 
poftpon^d  till  a  few  years  later.  That  autho- 
rity on  which  James  relied  with  fo  much  con- 

[a)  Mr.  Hume  is  rather  too  anxious  in  his  wi(h  to  ex- 
culpate James  the  Second.  He  begins  the  conclafive  cha- 
rafter  he  gives  of  him^  with  reprefenting  him  as  a  Prince 
nvhom  mje  piay/afily  prcn$unce  more  unfirtunaie  than  crimimd, . 
If  we  confider  the  folemn  engagements  entered  into,  not 
by  his  predeceflbrs  only,  but  by  him&lf,  which  this  Prince 
endeavoured  to  break^  how  cool  and  deliberate  his  attack 
on  tlie  liberties  and  religion  of  the  People  wasj  how  un- 
provoked the  attempt,  and  in  ihort  how  totally  deftitate 
he  was  of  any  plea  of  felf-defence  or  necei!ity»  a  plea  to 
which  mod  of  the  Princes  who  have  been  atvarianca  with 
their  Subjedls  had  fome  fort  of  more  or  lefs  diftant  claim« 
we  fhall  look  apbn  him  as  being  perhaps  the  guiltieft  Mo« 
narcii  that  ever  exifted. 
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fidence,  was  not  annihilated  at  the  time  it  was, 
otherwife  than  by  a  ready  and  confiderable 
armed  force  being  brought  againft  it  from  the 
other  lide  of  the  Sea,  Kke  a  folid  Fortrefs,  which, 
though  without  any  vifible  out-works,  requires, 
in  order  to  be  compelled  to  furrender,  to  be 
battered  with  cannon. 

If  we  look  into  the  manner  in  which  this 
Country  has  been  governed  fince  the  Revolu- 
tion, we  ihall  evidently  fee  that  it  has  not  been 
by  means  of  the  army  the  Crown  has  under  its 
command,  that  it  has  been  able  to  preferve  and 
exert  its  authority.  It  is  not  by  means  of  their 
Soldiers  that  the  Kings  of  Great  Britain  pre- 
vent the  manner  in  which  eledions  are  carried 
on,  from  being  hurtful  to  them  ;  for,  thefe  Sol- 
diers muft  move  from  the  places  of  election  one 
day  before  fuch  eledtions  are  be^un,  and  not  re- 
turn till  one  day  after  they  are  finiflied.  It 
is  not  by  means  of  their  military  force  that 
they  prevent  the  feveral  kinds  of  civil  Magi- 
ftracies  in  the  Kingdom  from  invading  and  lef- 
fening  their  prerogative ;  for  this  military  force 
is  not  to  adt  till.called  for  by  thefe  latter,  and 
under  their  diredtion.  It  is  not  by  means  of 
their  army  that  they  lead  the  two  Branches  of 
the  Legrflature  into  that  refpeft  of  their  regal  au- 
thority we  have  before  defcribed ;  fince  each 
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of  thefe  two  Branches^  feverally,  is  poffeffed  with 
an  annual  power  of  diibanding  this  army  {a). 

There  is  another  circumftance,  which  ab- 
ftradledly  of  all  others,  makes  it  evident 
that  the  executive  authority  of  the  Crown 
is  not  fupported  by  the  army  :  I  mean  the  very 
fingular  fubjedtion  in  which  the  military  is  kept 
in  regard  to  the  civil  power  in  this  Country. 

In  a  Country  where  the  governing  authority 
in  the  State  is  fupported  by  the  army,  the  mi- 
litary profeffion,  who,  in  regard  to  the  other 
profeffions,  have  on  their  fide  the  advantage  of 
prefent  force,  being  now  moreover  counte- 
nanced by  the  law,  immediately  acquire,  or  ra- 
ther aflume,  a  general  afcendency;  and  the 
Sovereign,  far  from  wifhing  to  difcourage  their 
claims,  feels  an  inward  happinefs  in  feeing 
that  inftrument  on  which  he  refts  his  authority, 
additionally  flrengthened  by  the  refpedt  of  the 

{a)  The  generality  of  the  People  have  from  early  times 
been  fo  little  accoftomed  to  fee  any  difplay  of  force  nfed  to 
influence  the  debates  of  the  Parliament,  that  the  attempt 
made  by  Charles  the  Firft  to  feize  the  Ji<ve  Memhtrsy  at- 
tended by  a  retinue  of  about  two  hundred  Servants,  was 
the  adual  fpark  that  fet  in  a  blaze  the  heap  of  combufti- 
bles  which  the  preceding  contefls  had  accunjulated.  The 
Parliament,  from  that  fad,  took  a  pretence  to  make  mili- 
tary preparatipns  in  their  turn  \  and  then  the  civil  was 
began. 
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People,  and  receiving  a  kind  of  legal  fanftion 
from  the  general  outward  confent. 

And  not  only  the  military  profeffion  at  large, 
but  the  individuals  belonging  to  it,  dfd  claim 
perfonally  a  pre-eminence :  chief  Commanders, 
Officers,  Soldiers  or  Janiffaries,  all  claim  in 
their  own  fpheres,  fome  fort  of  exclufive  privi- 
lege :  and  thefe  privileges,  whether  of  an  hono- 
rific, or  of  a  more  fubftantial  kind,  are  violent- 
ly affertcd,  and  rendered  grievous  to  tlie  reft  of 
the  Community,  in  proportion  as  the  affiftance 
of  the  military  force  is  more  evidently  neceflary 
to,  and  more  frequently  employed  by,  the  Go-  . 
vernment.  Thefe  things  cannot  be  other- 
wife. 

Now,  if  we  look  into  the  fadts  that  take  place 
in  England,  we  ihall  find  that  a  quite  different 
order  prevails  from  what  is  above  defcribed. 
All  Courts  of  a  military  kind  are  under  a  con- 
ftant  fubordination  to  the  ordinary  Courts  of 
Law.  Officers  who  have  abufed  their  private 
power,  though  only  in  regard  to  their  own  Sol- 
diers, may  be  called  to  account  before  a  Court 
of  Common  Law,  and  compelled  to  make  pro- 
per fatisfadtion.  Even  any  flagrant  abufe  of 
authority  committed  by  Members  of  Courts 
Martial,  when  fitting  to  judge  their  own 
people,  and  determine  upon  cafes  of  a  bare  mi- 
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Ihary  kind^  makes  thein  liable  to  the  aniniadver* 
fion  of  the  civil  Judge  (a). 

{a)  A  great  niunber  of  inft^nces  might  be  produced  to 
prove  the  above  mentioned  fubjedlion  of  the  Civil  to  the 
Military  power,  I  fhall  introduce  one  which  is  particularly 
remarkable :  I  meet  with  it  in  die  periodical  publications 
of  the  year  1746, 

A  Lieutenant  of  Marines,  whofe  name  was  Ftyi,  had 
beea  charged,  while  in  the  Weft  Indies,  with  contempt  of 
orders,  for  having  refufed,  when  ordered  by  the  Captain, 
to  aflift  another  Lieutenant  in  carrying  another  Officer  pri- 
foner  on  board  the  Ship :  the  two  Lieutenants  wanted  to 
have  the  Captain  give  the  order  in  wiriting.  For  this  Lieu- 
tenant Frye  was  tried  at  Jamaica  by  a  Court  Martial,  and 
fentenced  to  fifteen  years  imprifonment,  befides  being  de- 
clared  incapable  of  ferving  the  King.  He  was  brought 
home;  and  his  cafe,  after  being  laid  before  the  Privy 
Council,  appearing  in  a  ju(!ifiable  light,  he  was  releafed. 
Some  time  after  he  brought  an  adlion  againft  Sir  Chaloner 
OgUi  who  had  fat  as  Preiident  to  the  above  Court  Martial, 
and  had  a  verdidl  in  his  favour  for  one  thoufand  pounds 
damages  (it  was  alfo  proved  that  he  had  beeii  kept  four- 
teen months  in  the  moft  fevere  confinement  before  he  was 
brought  to  his  Trial.)  The  Judge  moreover  informed  him 
that  he  was  at  liberty  to  bring  his  ^£tion ,  againft  any  of 
the  Members  of  the  faid  Court  Martial  he  could  meet  with. 
The  following  part  of  the  affair  is  flill  more  remarkable. 

Upon  application  made  by  Lieutenant  Frye,  Sir  John 
Willes,  Lord  Chief  Juftice  of  the  Common  Pleas,  ifiued 
his  Writ  againft  Admr^Mayne^  arid  Captain  Rentone^  two 
of  the  perfons  who  had  fat  in  the  above  Court  Martial,  who 
happened  to  be  at  that  time  in  England,  and  were  Mem- 
ber of  the  Court  Martial  that  v.'as  then  fitting  at  Dept* 
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1*0  the  above  £a£bs  concerning  the  pre^emi- 
nenoe  of  the  Civil  over  the  Military  Power  ac 
large^  it  is  needlefs  to  add  that  all  offences  com* 

fold,  of  which  Admiral  M^*^  v^ai  moreover  Prefidenti 
.  ;ind  ^/were  arr^ed  immediately  after  the  breaking  ap 
of  the  Court.  The  other  Members  refented  highly  wh^C 
they  thought  the  infult :  they  met  twice  on  the  fubjed  % 
and  came  to  certain  Refilutions,  which  the  Judge  Advocate 
wat  directed  to  deliver  to  die  Board  of  Admiralty,  in  order 
to  theik:i)eiag.laid  before  the  King.  In  thefe  refolutiont 
they  deman/ied  '<  fatisfadtion  for  the  high  infult  oo  their 
**  Px^fident,  frym  all  perfons,  how  high  foever  in  office, 
**  who  have  fet  on  foot  thi$  arreft,  or  in  any  degree  ad- 
'5  vifed  or  promoted  it:'*— -moreover  complainings  that,  bjy 
-the  faid  aireft,  **  the  order,  difcipline  and  government  ^f 
**  his  Majefty*s  armies  by  Sea  was  diiTolved,  and  the^St^« 
*<  tote  13  Car.  II.  made  null  and  void/\ 

The  altercations  on  that  account  laded  fome  months; 
At  Icgiigth  the  Court  Martial  thought  it  neceflkry  to  fub« 
suit  s  and  they  fent  to  Lord  Chief  Joftice  Willes,  a  letter 
fi^ed  by  the  feventeen  Officers*  Admirals  and  Commav- 
.  ders»  who  compofed  it^  in  which  they  acknowledged  that 
•<  thi  refolutions  of  the  i6  and  21  May  njoire  unjuft  arid  un^ 
**  twarrantabU^  and  do  afi  pardon  of  bis  Lordjhip^  and  th$ 
**  nvbo/e  Court  of  Common  Picas,  for  th$  indignity  offor$d-t9 
«•  bim  and  the  Court. ^ 

This  letter  Judge  WiUes  read  in  the  open  Court,  and  dv 
reded  the  fame  to  be  regiftered  in  the  Rtmembrawti  Of* 
fice,  "  ts  a  memorial  io  tbt  frefent  and  future  agiSy  that 
**  nJobtuvtr  fit  tbemfihes  abona  the  Law,  wiU,  in  the  tnd^ 
•<  fitd  themfehftt  mftahnJ^  The  letter  from  the  Coerc 
*  Martial,  together  with  Judge  Willes's  acceptation,  were  in* 
ferted  in  the  next  Gazette,  ijdi  November  1746, 

Hh 
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mitted  by  pcrfons  of  the  military  profefEon,  in* 
regard  to  individuals  belonging  to  the  other 
^lafles  of  the  People,  are  to  be  determined  upon 
by  the  Civil  Judge.  Any  ufe  they  may  make 
of  their  force,  unlefs  cxprefsiy  applied  to,  and 
diredcd,  by  the  Civil  Magiftrate,  let  the  occa- 
fion  be  what  it  may,  makes  them  liable  to  be 
convided  of  murder  for  any  life  that  may  havi 
been  loft.  Pleading  the  duties  or  cuftoms  of 
their  profeffion  in  extenuation  of  any  offence, 
is  a  plea  which  the  Judge  will  not  fo  much  as 
underftand.  Whenever  \:laimed  by  the  Civil 
'  power,  they  muft  be  delivered  up  immediately. 
Nor  can  it,  in  general,  be  faid,  that  the  coun- 
tenance fliewn  to  the  military  profeffion  by 
the  Ruling  power  in  the  State,  has  conflant- 
ly  been  fuch  as  to  infpire  the  bulk  of  the  People 
with  a  difpofition  tamely  to  bear  their  adts  of 
oppreffion,  or  to  raife  i»  Magiftrates  and 
Juries  any  degree  of  pre-poffeffion  fufficient  to 
lead  them  always  to  determine  with  partiality 
.  in  their  favour  (a). 

(a)  The  Reader  may  lee  in  the  publications  of  the  year 
1770,1  the  clamour  that  was  raifed  on  account  of  a  General 
in  the  army  (Gen.  Ganfell)  having  availed  himfelf  of  the 
vicinity  of  his  Soldiers  to  prevent  certain  Sheriff's  Officers 
from  executing  an  arreft  upon  his  perfon,  at  Whitehall. 
.  It  however  appeared  that  the  General  had  done  nothing 
'  m6t9  than  put  forth  a  few  of  hi«  Men  in  order  to  perplex 
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*  The  fubjedtion  of  the  Military  to  the  Civil 
power,  carried  to  that  extent  it  ^s  in  England, 
is  another  charaderiftic  and  diftinftive  circum- 
ftancc  ixi  the  Englilh  Government. 

It  is  fufficiently  evident  that  a  King  does  not 
look  to  his  army  for  his  fuppbrt,  who  takes  fo 
little  pains  to  bribe  and  unite  it  to  his  in* 
tereft. 

In  general,  if  we  Confider  all  the  different 
circumftances  in  the  Englilh  Government,  we 
Ihall  find  that  the  army  cannot  poffibly  procure 
to  the  Sovereign  any  permanent  ftrength,  any 
ftrength  upon  which  he  can  rely,  and  from  it 
expeft  the  fuccefs  of  any  future  and  diftant 
meafures. 

The  public  notoriety  of  the  Debates  in  Par- 
liament, induces  all  individuals^  Soldiers  as 
well  as  others,  to  pay  fome  attention  to  poli- 
tical fubjeAs;  and#the  liberty  of  Ipeaking, 
printing,  and  intriguing,  being  extended  to 
every  order  of  the  Nation  by  whom  they  are  fur- 
rounded,  makes  tl\em  liable  to  imbibe  every 

and  aftoniih  the  SherifTs  Officers ;  and  in  the  raean  time 
he  took  an  opportunity  for  himfelf  to  flip  out  of  the  way. 
The  violent  clamour  we  mention,  was  no  doubt  owing  to 
the  party  fpirit,  of  the  time ;  but  it  neverthclcfs  fhcw» 
what  the  notioas  of  the  bulk  of  the  People  were  On  the 
fubjea. 

Hh  2 
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notion  that  ipay  be  diredtly  contrary  to  the  views 
of  that  Power  which  keeps  them* 

The  cafe  would  be  ftill  worfe  if  the  Sove- 
reign was  engaged  in  a  conteft  with  a  very  nu- 
merous part  of  the  Nation*  The  general  con- 
cern would  increafe  in  proportion  to  (he  vehe- 
mence of  the  Parliamentary  Debates  :  Indivi- 
duals, in  all  the  different  claffes  of  the  Public, 
Would  try  their  eloquence  on  the  fame  fubjefts; 
and  this  eloquence  would  be  in  great  meafure 
exerted,  during  fuch  interefting  times,  in  mak- 
ing converts  of  the  Soldiery :  thefe  evils  the 
Sovereign  could  not  obviate,  nor  ev^n  know, 
till  it  fliould  be  in  every  refpedl  too  late.  A 
Prince  engaged  in  the  conteft  we  fuppoTe,  would 
fcarcely  have  completed  his  firft  preparations, 
—his  projeft  would  fcarcely  be  half  ripe .  for 
execution,  before  his  army  would  be  taken 
from  him.  And  the  more*powerful  this  army 
might  be,  the  more  adequate,  feemingly,  from 
its  numbers,  to  the  talk  it  is  intended  for,  the 
more  open  it  would  be  to  the  danger  we  men- 
tion* 

Of  this,  James  the  Second  made  a  very  re- 
markable experiment.  He  had  augmented  his 
army  to  the  number  of  thirty  thoufand.  But 
when  the  day  finally  came  in  which  their  fup- 
port  was  to  have  been  ufeful  to  him,  fome  de- 
ferred to  the  enemy ;  others  threw  their  arras  ;^ 
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and  thofe  who  continued  to  ftand  together, 
Ihewed  more  inclination  to  be  fpe&ators  of, 
than  agents  in,  the  conteft.  In  ihort,  he  gave 
all  over  for  loft,  without  making  any  m^nnet 
of  trial  of  their  afiiftance  {a)^ 

{a)  The  army  made  loud  rejoicings  on  the  A^y  of  th^ 
4^cqmtt4l  of  the  Bi/hofs^  eren  ia  the  prefence  of  the  King» 
who  had  purpofely  repaired  to  Hoaoilow  Heath  on  that 
day.  He  had  not  been  able  to  bring  a  (ingle  regiment  to 
declare  an  approbation  of  hi«  meafures  in  regard  to  the 
Teft  and  penal  Statutes.  The  celebrated  ballad  kro  ier^ 
UUihuiero^  which  is  reported  to  have  had  fuch  an  influence 
on  the  minds  of  the  people  at  that  time,  and  of  which 
Biftop  Burnet  fays,  "  twver  perhaps  fi  flight  a  thing  had  fo 
**  great  an  effe^*^  originated  in  the  army :  *«  ihe  ichote 
*'  armyy  ahd  ^tt  Idft  ptopk  hath  in  City  and  Country ^  njotre  per* 
<*  petually  finging  it^* 

To  a  King  of  En^and  engaged  in  a  proje£l  againft 
pablic  liberty,  a  numerous  army,  ready  formed  before 
,  hand,  muft.  in  the  prefent  fituation  of  things,  prove  a  rerx 
great  knpedim^nt :  he^annot  poffibly  give  his  attention  tQ 
the  proper  mans^ement  of  it :  the  lefs  fo,  as  his  meafures 
for  that  purpofe  mail  often  be  contradidory  to  thofe  he  is 
to  purfne  with  thi  reft  of  the  People. 

If  a  King  of  England,  wilhing  to  (et  aiide  the  prefent 
Conftttucion,  and  to  aifimilate  his  power  to  that  of  th^ 
other  Sovereigns  of  Europe,  was  to  do  me  the  honour  tc^ 
eonfolt  me  as  to  the  means  of  obtaining  fuccefs,  I  would 
recommend  to  him,  as  his^rft  preparatory  ftep,  and  before 
his  real  projeA  is  even  fufpcftcd,  to  diiband  his  army, 
keeping  only  a  ftrong  guard,  not  exceeding  twelve  hundred 
Men«  This  done,,  he  might,  by  means  of  the  weight  and 
advantages  of  his  place,  fet  himfelf  about  undermining  fucl^ 

HJi  3 
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From  all  the  fads  before  introduced^  il  is 
evident  that  the  power  of  the  Crown,  in  Eng- 
land, bears  upon  foundations  that  are  quite  pe- 
culiar to  it,  and  that  its  fecurity  and  ftrength 
are  obtained  by  means  totally  different  from 
thofe  by  which  the  fame  advantages  are  fo,  in- 
completely procured,  and  fo  deeply  paid  for, 
in  other  Countries. 

It  is  without  the  affiftance  of  an  armed  force 

that  the  Crown,  in  England,  is  able  to  manir 
feft  that  fearleflhefs  of  particular  individuals, 
or  whole  claffes  of  them,  with  which  it  dif- 
charges  its  legal  fundlions  and  duties.  It  is 
without  the  affiftance  of  an  arm^d  force,  it  i^ 

« 

conftitutjoaal  laws  as  kc  diflikes ;  ufing  as  mocK  temper 
as  he  can,  that  he  may  have  the  more  time  to  proceed* 
And  when  at  length  things  fhould  be  brought  to  a  aifis, 
then  I  would  advife  him  to  form  'another  army,  cut  of 
thofe  friends  or  clafs  of  the  People  whom  the  turn  aod 
incidents  of  the  preceding  contefts,  will  have  linked  and. 
rivetted  to  his  intereft : .  with  this  army  he  might  now  take 
his  chance :  the  reft  would  depend  on  his  geaetallhip : 
and  even  in  a  great  meaiure  on  his  bare  reputation  in  thai 
xefptSL 

This  advice  to  the  King  of  England  I  fiippofe,  I  would 
however  conclude  with  obferVing  to  him,  that  his  fitnation 
is  as  advantageous,  to  the  full,  as  that  of  any  King  upoiv 
earth,  and  upon  the  whole,  that  all  the  advantages  that  caq^ 
pofiibly  arife  from  the  fuccefs  of  his  plan,  cannot  makf  i^ 
worth  his  while  to  undertake  it.  ' 
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»t3le  to  counterbalance  the  extenfivc  and  unre-i 
ftrained  freedom  of  the  People,  it  is  able  to  exert 
that  refifting  ftrength  which  conftantly  keeps 
increaiing  jn  a  fuperior  proportion  to  the  force 
by  which  it  is  oppofed,  that  ballafting  power 
by  which,  in  the  midft  of  boifterous  winds  and 
gales,  it  recovers  and  ,  rights  again  the  Veffel 
of  the  State  (a). 

.  It  is  from  the  Civil  branch  of  its  Office,  tho. 
Crown  derives  that  ftrength  by  which  it 
fubdues  even  the  Military  power,  and  keeps  it 
m  a  ftate  of  fubjedlion  to  the  Laws  upex^mpkd 
in  any  other  Country.  It  is  from  an  happy  ar- 
rangement of  things,  it  derives  that  uninter- 
rupted fteadinefs,  that,  invifible  folidity,  which 
procures  to  the  Subject  both  fo  certain  a  pro- 
teftion,  and  fo  extenfive  a  freedom.  It  is  from  ' 
the  Nation,  it  receives  the  fprce  with  which  it 

{a)  There  Is  a  nomber  of  circuinftances  In  the  Englift\ 
Government  which  thofe  perfons  who  wifli  for  fpeculative 
meliorations,  fuch  iis  Parliamentary  reform,  or  other  chaoget 
of  a  like  kind,  do  not  perhaps  think  of  taking  into  confider^^t. 
tion.  If  fo,  they  are,  in  their  proceedings,  in  danger  of 
meddKng  with  a  number  of  ftrings,  the  exiflence  of  which 
they  do  not  fafpedt.  While  they  only  mean  reformatioa 
and  improY^xpent,  they  are  in  danger  of  removing  tha 
^ali/man  on  which  the  exigence  of  the  Fabric  dependsp  or*. 
^i(:e  King  Nifu^s  daughter,  of  cutting  o9  the  S^\^^  h^ 
^\\\  ^^hi^h  the  fi^^e  Qf  tike  City  is  conneAed, 
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governs  the  Nation*  Its  refources  are,  accord^ 
and  not  compulfion, — free  aftion,  and  not 
fear, — and  it  continues  to  reign  through  the 
play,  the  ftruggle,  of  the  voluntary  paffions  of 
thofe  who  pay  obedience  to  it  (a). 


CHAP.       XVII. 

How  far  the  examples  of  Nations  who  have  Iqfi  their 
liberty,  are  applicable  to  England. 

EVERY  Government,  thofe  Writers  obfervc 
who  have  treated  thefe  fubjedts,  contain- 
ing within  itfelf  the  efficient  caufe  of  its 
ruin,  a  caufe  whiqh  is  efientially  conneded  with 
thofe  very  circumftances  that  had  produced  its 
profperity,  the  advantages  attending  the  Englilh 
Government  cannot  therefore,  according  to  thefe 
Writers,  exempt  it  from  that  hidden  defedl 
v^hich  is  fecretly  working  its  ruin  ;  and  M.  de 
Montefquieu,  giving  his  opinion  both  on  the 
Qfie&  and  the  caufe,  fays,  "  the  Englilh  Con- 
^itution    will   lofe   its    liberty,   will    periih: 

(tf)  Many  p^ons,  (atisfied  wkh  feeing  the  elevation  and 
vpper  parM  of  a  boilding,  think  it  immaterial  to  g^ve  a  lock 
under  groand,  and  notice  the  foundation.  Thofe  Readera 
therefore  who  choofe,  may  confider  the  long  Chapter 
diat  has  jail  been  conclndedy  as  a  kind  of  foreign  digrefiion^ 
iar  parenthefist  in  the  coarfe  of  the  Work. 

5 


ar  EN  G  L  A  N  D^         47^ 

**  Have  not  Rome,  Lacedamon,  and  Car- 
*<  thage,  perilhed  ?  It  will  perilh  when  the 
**  Legiflativc  power  Ihall  have  become  rtiorc 
*-*  corrupt  than  the  Executive." 

Though  I  do  by  no  means  pretend  that 
any  human  eftablilhment  can  efcape  the  fate 
to  which  we  fee  every  thing  in  Nature  is  fub- 
je<9:,  nor  am  fo  far  prejudiced  by  the  fenfe  I 
entertain  of  the  great  advantages  of  the  Eng- 
lilh  Government,  as  to  reckon  among  them 
that  of  eternity,  I  will  however  obferve  in  ge- 
neral, that,  as  it  differs  by  its  ftrudture  and  re- 
fources  from  all  thofe  with  which  Hiftory 
makes  us  acquainted,  fo  it  cannot  be  faid  to  be 
liable  to  the  fame  dangers.  To  judge  of  the 
one  from  the  other,  is  to  judge  by  analogy 
where  no  analogy  is  to  be  found  ;  and  my  re- 
fpeft  for  the  author  1  have  quoted  will  not 
hinder  me  from  faying,  that  his  opinion  has  not 
the  fame  weight  with  me  on  this  occafion,  that 
it  has  on  many  others. 

Having  negledled,  as  indeed  all  fyftematic 
Writers  upon  Politics  have  done,  very  atten- 
tentively  to  enquite  into  the  real  foundations 
of  Power,  and  of  Government,  among  Man- 
kind, the  principles  he  lays  down  are  not 
always  fo  clear,  or  even  fo  juft,  as  we  might 


\ 
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have  expe&ed  from  a  Man  of  fo  true  a  genius. 
When  he  fpeaks  of  England,  for  inftance, 
his  obfervations  are  much  too  general :  and 
though  he  had  frequent  opportunities  of  con- 
verfing  with  Men  who  had  been  perfonally 
concerned  in  the  public  affairs  of  this  Coun- 
try, and  he  had  been  himfelf  an  eye-witnefs  of 
the  operations  of  the  Engliih  Government, 
yet,  when  he  attejnpts  to  defcribe  it,  he  ra- 
ther tells  us  what  he  conjedured  than  what 
he  faw. 

The  examples  he  quotes,  and  the  caufcs  of 
diffolution  which  he  affigns,  particularly  con- 
firm this  obfervation.  The  Government  of 
Rome,  to  fpeak  of  the  one  which,  having  gra- 
dually, and  as  it  were  of  itfelf,  fallen  to  ruin, 
may  afford  matter  for  exaft  reafoning,  had  no 
relation  to  that  of  England.  The  Roman 
People  were  not,  in  the  latter  ages  of  the  Com- 
monwealth, a  People  of  Citizens,  but  of  Con- 
querors. Rome  was  not  a  State,  but  the  head 
of  a  State,  By  the  immenfity  of  its  cpnquefts, 
it  ca^ie  in  tinae  ^o.  be  in  a  manner  only  an  ac-s 
ceffqry  part  of  its  own  Empire.  Its  power 
'  became  fo  great,  that, 'after  haying  conferred  it^ 
it  was  at  length  no  longer  able  to  refume  it : 
and  from  that  ^loinent  it  became  itfelf  fub- 
jefied  to  it,  from  the  fame  reafpn  tbat  the  Pro-< 
yinces  themfelves  w^re  fo. 
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•  The  fell  of  Rome,  therefore,  was  an  event 
jpeculiar  to  its  fituation ;  and  -the  change  06 
manners  which  accelerated  this  fall,  had  alfo 
an  effeGt  which .  it  could  not  have  had  but  in' 
that  fame  fituation.  Men  who  had  dra^n  to 
thcmfelves  all  the  riches  of  the  World,  could 
no  longer  content  themfelves  with  the  fupper  ^ 
of  FabriciUs,  and  the  cpttage  of  Cincinna- 
tus,  The  People,  who  were  matters  of  all 
the  corn  of  Sicily  and  Africa,  were  no  longer, 
obliged  to  plunder  their  neighbours  for  their's* 
AH  poiEble  Enemies,  befides,  being  extermi- 
nated, Rome,  whofe  power  was  military,  be- 
can^e  to  be  no  longer  an  army ;  and  that  was 
the  aera  of  her  corruption  :  if,  indeed,  we^ 
ought  to  give  that  name  to  what  was  the  in- 
evitable cpnfequence  qf  the  nature  of  things. 

In  a  word,  Rome  was  deftined  to  lofe  her 
Liberty  when  Ihe  loft  her  Empire;  and  (he 
was  deftined  to  lofe  her  Empire,  whenever  flic 
fliould  begin  to  enjoy  it. 

But  England  forms  a  Society  founded  upon 
principles  abfolutely  different.  All  liberty, 
and  power,  are  not  accumulated  as  it  were 
on  one  point,  fo  as  to  leave,  every  where 
fife,  only  flavery  and  mifery,  confequently 
only  feeds  of  divifipn  and  fecret  animofity. 
From  the  one  end  of  the  Ifland  to  the  otl;ier 
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the  fame  law5  take  place,  and  the  feme  in* 
terefls  prevail :  .  the  whole  Nationi  befides, 
^Ually  concurs  in;  the  formation  of  the  Go- 
vernment :  no  part,  therefore,  has  caufe  to 
fear  that  the  other  parts  will  fuddenly  fupply 
the  necefifary  forces  td  deftroy  its  libwty ;  and 
the  whole  have,  of  courfe,  no  Occafioti  for  thofe 
ferocious  kinds  of  virtue  which  are  indifpeftfa- 
bly  neceffary  to  thofe  Who,  from  the  fituation 
in  which  they  haSrc  brought  themfelves,  are 
€0ntinually  expofed  to  fuch  dangers,  and  after 
having  invaded  every  thing,  muft  abftain  from 
every  thing. 

The  fituation  of  the  People  of  England, 
therefore,  effentially  differs  from  that  of  the 
People  of  Rome.  The  form  of  the  £nglilh 
Government  does  not  differ  lefs  from  that  of 
the  Roman  Republic ;  and  the  great  advan- 
tages it  has  over  the  latter  for  preferving  the 
liberty  of  the  Peaple  from  tuin,  have  been 
defer ibed  at  length  in  the  courfe  of  this  Work. 
Thus,  for  inftance,  the  total  ruin  of  the  Ro- 
man Republic  was  principally  brought '  about 
by  the  exorbitant  power  to  which  feyeral  of  its 
Citizens  were  fucceffively  enabled  to  rife.  In 
the  latter  age  of  the  Commonwealth,  thofe  Ci- 
tizens  went  fo  far  as  to  divide  among  them- . 
felves  the  dominions  of  the  Republic^  in  much 
the  fame  manner  as  they  might  have  done  lands 
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of  their  own.     And  to  th&m,  others  in  a  Ihort 
time  fucceeded,  who  not  ottljr  did  the  fame, 
but  who  even  proceeded  to  that  degree  of  ty- 
rannical  infolence,  as  to  make  ceffions  to  each 
bther,  by  exprefs*  and  fomial  compafts,  of  the 
liyes  of  thoufands  of  their  Fellow-citizens; 
But  the  great  and  cdnftant  authority  and  weight 
of  the  Crown,  in'  England, .  prevent,   in  theif 
very.bpginping,  as  we  have  ieeii,  all  misfor- 
tunes of  this  kind ;' arid  the  reader  may  recoU 
left  what  has  been  faid  -before  on.  that  fubje^. 
At  laft  the  ruin  of  the  Jlepublic,  as  'every 
one  knpws,  was  completed.     One    of  thofe 
powerful  Citizens  we  mention^  in  pjocels  of 
time  found*  means  to. exterminate  all' his  com- 
petitors :  he  immediately  aflumed  to  hiqif^jlf 
f he  whole  power  of  the  State ;  and  e;.fl:ai)jiilhe4 
for  ever  after  an  arbitrary  Monar.chy*     But 
jfuch  a  fi^dden  and  violent  eftablilhment  of  a 
Monarchical  power,    with  all   the  fatal  con- 
fequences,  that   would  refult   from   flich   an 
event,  are  calamities  which  *  cannot  take  place 
in  England  :  that  fame  kind  of  power  we  fee, 
is  already  in  being  ;  it  is  afcertained  by  fixed 
laws,  and  eftablilhed  upon  regular  and  well* 
known  foundations. 

•   Nor  4S  there  -  any  ^reat  danger  that  that 
power  may,  by  means  of  thofe  legal  prero- 
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gatives  it  already  pofieiles,  fuddenly  aiTume 
others,  and  at  laft  openly  make  itfelf  ab- 
folute*  The  important  privilege  of  grant- 
ing to  the  Crown  its  neceffary  fupplies,  we 
have  before  obferved,  is  veiled  in  the  Nation : 
and  how  extenfive  foever  the  prerogatives  of  a 
King  of  England  may  be,  it^  conflantly  lies  in 
the  power  of  his  People  either  to  grant,  or  deny 
|iim,  the  means  of  exercifing  them. 

This  right  poflefled  by  the  People  of  Eng- 
land,  conftitutes  the  great  difference  between 
them,  and  all  the  other  Nations  that  live  un- 
der Monarchical  Governments.  It  like  wife 
gives  them  a  great  advantage  over  fuch  as  are 
formed  into  Republican  States,  and'  confers 
on  them  a  means  of  influencing  the  condud: 
of  the  Government,  not  only  more  effedual, 
but  alfo  (which  is  more  in  point  to  the  fub- 
jeft  o{  this  Chapter)  incomparably  more  laft- 
ing  and  fecure  than  thofe  referved  to  the 
People,  in  the  States  we  mention. 
.  In  thofe  States,  the  political  rights  which 
ufually  fall  to  the  fliare  of  the  People,  are 
thofe  of  voting  in  general  Aflemblies,  either 
when  laws  are  to  be  enafted,  or  Magiftrates 
to  be  eledted.  But  as  the  advantages  arifing 
from    thefe  general  rights  of  giving  vote^. 
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arc  never  very  clearly  afcertained  by  the  gene- 
rality of  the  People^  fo  neither  are  the  confe- 
quences  attending  particular  forms  or  modes  of 
giving  thefe  votes,  generally  and  completely 
underftood.  They  accordingly  never  enter- 
tain  any  ilrong  and  conflant  preference  for  one 
method  rather  than  another ;  and  it  hence  al- 
ways proves  but  too  eafy  a  thing  in  Republican 
StateSj  either  by  iniidious  propofals  made 
at  particular  times  to  the  People^  or  by  well- 
contrived  precedents,  or  other  means,  firfl:  to 
reduce  their  political  privileges  to  mere  cere- 
monies and  forms,  and  at  laft,  entirely  to  aboliih 
them. 

Thus,  in  the  Roman  Republic,  the  mode 
which  was  conftailtly  in  ufe  for  about  one 
hundred  and  fifty  years,  of  dividing  the  Ci- 
tizens  into  Centuria  when  they  gave  their 
votes,  reduced  the  right  of  the  greater  part 
of  them,  during  that  time,  to  little  more 
than  a  Ihadow.  After  the  mode  of  dividing 
them  by  Tribes  had  been  introduced  by  the 
Tribunes,  the  bulk  of  the  Citizens  indeed 
were  not,  when  it  was  ufed,  under  fo  great 
a  difadvantage  as  before;  but  yet  the  great 
privileges  exercifed  by  the  Magiftrates  in  all 
the    public    affemblies,    the  power  they  af- 

fumed  of  moving  the  Citizens  out  of  one 

X 


48o     THE  CONSTITUTION 

Tribe  into  another,  aad  a  number  of  other 
ctrcumftaacesy  continued  to  render  the  rights 
of  theCitisens  more  and  morp  ineffe&ual ;  and 
in  fa&  uce-  do  not  find  that  when  thoTe  right$ 
were  atilaft  entirely  taken  from  them,  they  cx- 
prefled  any  very  great  degree  of  difcontent. 

In  Sweden    (the    former  Government   of 
which  partook  much  of  the  Republican  form) 
the  right  allotted  to  the  People  in  the  Govern- 
ment, was  that  of  fending  Deputies  to  the 
General  States  of  the  Kingdom,  who  were  to 
give  their  votes  on  the  refolutions  that  were  to 
be  taken  in  that  Affembly.    But  the  privilege 
Qf  the  Pec^le  of  fending  fuch  Deputies  was, 
in  the  firft  place,  greatly  diminiflied  by  feveral 
eflential  difadvantages  under  which  thefe  De- 
jputies  were  placed  with  refpeft  to  the  Body, 
or  Order y    of    the  Nobles.     The    fame    pri- 
vilege  of  the  People  was.  farther  leffened  by 
their  Deputies  being  deprived  of  the  right  of 
freely  laying  their  difierent  propofals  befwe 
the  States,  for  their  affent  or  diflent,  and  attri- 
buting the  exclufive  right  of  framing  fuch 
propoCals,  to  a  private  Affembly  which  was 
called  the  Secret  Committee.    Again,  the  right 
allowed  to  the  Order  of  the  Nobles,  of  having 
a  number  of  Members  in  this  Secret  Com- 
mittee  double  to  that  of^^all  the  other  Or- 
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.4fir»'.ffttenjp,gether,  rendered  the  rights  pf 
the  People  ftill  nxorc  incflfeiStual.     At  the  laft 

i(Revolution  tUofe  rights  we  mention  have  been 

^  in  a jnanner  taken  from  the  People;  and  they 
do  not  feeni.  to  have,  made  a^iy  great  efforts  fo 

.  J)referve  theni  (a). 

But  thcfituatioa  of ,, affairs  in  England  is  to- 
tally  different  from  that  which  we  have  juft 
defdribed.     The  political  rights  of  the  People 

.are  infeparably  conne&ed  with  the  right  of 
Property — with  a  right  which  it  is  as  difficult 
to  invalidate  by  artifice^  as  it  is  dangerous  to  at- 
tack it  by  forces  and  which  we  fee  that  the 
moft  arb.itrary  Kings,  in  the  full  career  of 
their  power j  have,  never  offered  to  violate  with- 
out the  greateft  precautions.  A  King  of  Eng- 
land who,  would  enflave.  his  People,  muft  be- 
gin  with  doipg,  for  his  firft.aft,  what  all  other 
'Kings  referve  for  the  laft;  and  he.  cannot  at- 
tempt to  deprive  his  S.ubje(3;s  of  their  political 

-  privileges,  without  declaripg, war  againft  the 
.  whole.  Nation  at  the  iame  time,  and.  attacl^ipg 

(a)  I  might  have  produced  .examples  of  a  number  of 
Repoblicaa  States  in  which  the  People  have  been  brought* 
at  one  tinvc  or  other,  to  fubmit  to  the  lofs,  of  their  political 
.   privileges.     In  the  Venetian  Republic,  for  injaaiice;  jthe 
.  right,  now  exclufively  vefted  in  a  certain  number  of  fa- 
milies, of  enadting  laws,  and  ele£ting  the  Doge  and  other 
-^Magiftrates,.  was.  originally  yefted  in  the  whole  Pepfle. 

1  i 
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every  individual  at  once  in  his  moft  permanent 
and  beft  underftood  intereft. 

And  that  means  poffefled  by  the  People  of 
England,  of  influencing  the  conduft  of  the 
Government,  is  not  only  in  a  manner  fecurc 
againfl:  any  danger  of  being  taken  frdm  them : 
it  is  moreover  attended  with  another  advan- 
tage of  the  greatefl:  importance ;  which  is  that 
of  conferring  naturally,   and  as  it  were  necef- 
farily,  on  thofe  to  whom  they  truft  the  c^rc 
of  their  intefells,  the  great  privilege  we  have 
before  defcribed,  of  debating  among  themfelVes 
whatever  queftions  they  think  conducive  to  the 
good  of  their  Conftituents,   and  of  framing 
whatever  bills  they  think  proper,  and  in  what 
terms  they  choofe. 

This  pf  ivilege  of  ftarting  new  fubjefts  of  de- 
liberation, and,  in  Ihort,  of  propounding  in  the 
bufinefs   of  legiflation,   which,    in   England, 
is    allotted    to    the    Reprefentatives    of   the 
People,  fets  another  capital  difference  between 
the  Englilh  Conftitution,  and  the  government  of 
other  free  States,  whether  limited  Monarchies 
or  Commonwealths,  and  prevents  that  which, 
in  thofe  States,  proves  a  mofl  effediual  means 
of  fubverting  the  laws  favourable  to  public  li- 
berty :  I  mean  the  undermining  of  thefe  laws 
by  the  precedents  and  artful  pra&ices  of  thofe 
who  are  invefted  with  the  Executive  Power  in 
the  Government. 
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tn  the  States  we  mi^ntion,  the  active  Ihare,  or 
the  biifinefs  of  propounding^  Tn  legiflatidh,  beifig 
ever  alldted  to  thofe  perfons  who  are  inveftM 
with  the  Executive  authority,  they  not  only  pof- 
fefs  a  general  power,  by  means  of  infidious  and 
well  timed  pfopofals  made  to  the  People,  of 
getting  thdfe  kws  repealed  which  fet  bounds 
to  their  authority  J  but  when  they  do  not  choofe 
openly  to  difcover  their  wilhes  in  that  refpefl:, 
or  perhaps  even  fear  to  fail  in  the  attempt,  they 
have  another  relbiirce,  which,  though  flower  in 
its  operation,  is  not  lefs  effetfliial  in  the  iflue.  / 
They  negledl  to  execute  thofe  laws  which  they 

•  diflike,  or  deny  the  beriefit  of  them  to  the  fe- 
parate  ftraggling  individuals  who  claim  thetn, 
arid  ill  ftlort  introduce  praftices  that  are  direftly 
derogatory  to  them.  Thefe  practices  in  a 
courfe  of  time  become  refpedtable  U/es^  and  at 
length  obtain  the  force  of  Lawsi 

Th*e  People,  eveh  where  they  are  allowed  a 
fliare  in  legiflation,  being  ever  pqffivein  the  ex- 
crcife  of  'it,  have  no  opportunities  of  framing 

•  new  provifions  by  which  to  remove  thefe  fpu- 
rioiis  practices  or  regulations,  and  declare  what . 

'  the  law  in  reality  is.  The  only  refource  of  the 
Citizens,  in  fuch  a  ftate  of  things,  is  either  to 

'  be  perpetually  cavilling,  or  openly  to  oppqfe : 
and  always  exerting  themfclves,  either  too  foon,     * 
or  too  lat'e,  they  cannot  come  fotth  to  defend 

•  •  •  .  'r  I 
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their  liberty^  without  incurring  the  cKarj^^ 
'  cither  of  difaffcdion,  or  of  rebellion. 

And  while  the  whole  clafs  of  Politicians,  who 
are  conftantty  alluding  to  the  ufual  forms  of 
limited  Governments,  agree  in  deciding  that 
freedom «  when  once  loft,  cannot  be  reco- 
vered(tf),  it  happens  that  the  mzxim' princtpiis 
obfta,  which  they  look  upon  as  the  fafeguard  of 
libert)',  and  which  they  accordingly  never  ceafe 
to  recommend,  befides  its  requiring  a  degree 
of  watchfulnefs  incompatible  with  the  lituation 
of  the  People,  is  in  a  manner  impradicalile. 

But  the  operation  of  preferring  grievanc€;s, 
which  in  other  Governments  is  a  conffant  fore- 
runner of  public  commotions,  that  of  framing 
new  law  remedies,  which  is  fo  jealoufly  fecured 
to  the  Ruling  power  in  the  State,  are,  in  Eng- 
land, the  conftitutional  and  appropriated  offices 
of  the  Reprefentatives  of  the  People. 

How  long  foever  the  People  may  have  re- 
mained in  a  ftate  of  fupinenefs  as  to  their  moft 
valuable  interefts,  whatever  may  have  been 
the  neglea  and  even  the  errors  of  their  Re- 
prefentatives, the  inftant  the  latter  come  either 
to  fee  thefe  errors,  or  to  have  a  fente  of  their 
•  duty,  they  proceed,  by  means  of  the  privilege 

(n)  «'  Yc  frcie  Nations,  remember  this  maxim :  Free- 
•«  dom  may  bo  acquired,  but  it  cannot  ^bc  recovered/* 
JIUuffau*i  Social  Compaft,  Chap.  YUL 


OF    EHQL  AN  D.         48J 

\yc  mention,  to  fet  afide  thpfe  abufes  or  prac* 
ticfijs^  whicli^  during  the  ^re^cedin^  years,,  had 
becomje  "tp  hold^  th^  plape  of.  the  laws.  To* 
how  low  fpeyer  a.  ftatc  public  liberty  may  happen 
to  be.  reduced,  they,  take  it  where  they  find  it, 
l,cad  it  l?a,<jk  through  the  f?ime  path,  and  to  the 
fame  point,  from  wljiich  i^  had|  beei)  compelled 
tp  retreat ;  apcj,  tj^i^  ^uli:^^  ^Qwer,  whatever  it$ 
ufurpations  may  haye  been,  how  far  foever  it 
ipay.  have  overflo\^iedj  ita  banks,  is  ever  brought 
bacJt  to  its  old  lijn^^s. 

To  the  e3fertions.  of  the  privilege  we  men- 
tion, were  pwing  the  frequent  confirmations 
jind  elucidations  of  the  Great  Charter  that  took 
j^lace  ip  di|ierent  reigns.  By  means  of  the 
iame  priyUege  ;he  Jj^6k  was  repealed,  without 
public  CQromstipn,  which  had  eijafted  that  the' 
King's  proclamations  fliould  have  the  force  of 
law:  by  this  Aft  public  liberty  feemed  to 
tfe  irretrievably  loft  j  ai^d  the  Parliament  who 
paffed  it,  feemed  to  have  done  what  the  Daniih 
Nation  did  about  a  century  afte^wayds.  The 
fjime  privilege  procured  the  peageabje  ?^bplition 
of  the  Court  of  Star  Chamber :  a  Court  whl^h, 
though  in  itfclf  illegal,  had  grown  to  be  fo  re* 
fpefted  through  the  length  of  time  it  had  been 
fxiffered  to  exifl:,  that  it  feemed  to  have  fpr  eye^^ 
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fixed  and  ri vetted  the  unlawful  a;uthority  i^ 
conferred  on  the  Crown  By  the  fame  means 
the  power  was  fet  afide. which  the  Priyy  Coun- 
cil had  affumed.of  imprifoning  the  Subjeft 
without  admitting  .to  bail,  and  even  mentioning 
any  caufe  :  this  power  was  in  the  firft  inftance 
declared  illegal  by  the /Petition  of  Right;  and 
the  attempts  of  bpth  the  Crown  and  the  Judges 
to  invalidate  this  declaration  by  introducing,  or 
maintaining,  pradlices  that  were  derogatory  to 
it,  were  as  often  obviated,  in  a  peaceable  man^ 
ner,  by  frefh  declarations,  and,  in  the  end,  by 
the  cdehvzted  Habeas  Corpus  Adi  (a). 

[a]  The  qafq  of  the  General  Warrants  may  alfo  bo* 
ynentioned  as  an  inftance.  The  ifTuing  of  fuch  Warrants, 
with  tk«  name  of  the  perfons  to  be  arretted  left  blank/ 
wais  a  practice  ^h^t  had  bcpn  followed  in  the  Secretaries  of 
State's  oiHcc  fpr  above  fixty  years.  In  a  povernment. 
differently  conftitutpd,  that  }s,  in  a  Government  in  which. 
the  Magillrates,  or  Executive  power,  fhould  have  been 
pofreiTed  of  the  Key  of  Legiflation,  it  is  difficult  to  fay  how 
the  c6ntefl  might  have  been  ternjiij^tcd:  tjiefe  Magiftratcs 
would  have  been  but  indi^erently  inclined. to  frame  and 
bring  forth  a  declaration  by  v^hicl^  to  abridge  their  affumcd. 
authority.  In  the  Republic  of  Geneva,  the  Magiftracy, 
inftead  of  reminding  the  judgment  againft  M.  Roufieau^  of 
which  the  Citizens  complained,  had  rather  openly  to  avow 
the  maxim,  that  ilanding  Ufes  were  valid  derogations  tq 
$he  written  I^aw,  and  ought  to  fuperfede  it.  This  rcndcre^ 
the  clamour  more  noleht  than  before. 
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And  I  fliall  take  this  opportunity  to  make 
the  Reader  obferve,  in  general,  how  the  dif-' 
ferent  parts  of  the  Englifh  Government  mu- 
tually affift  and  fupport  each  other.     It  is  be- 
caufe  the  whole   Executive  authority  in  the . 
State  is  vefted  in  the  Crown,  that  the  People- 
may  without  danger  delegate  the  care  of  their 
liberty  to  Reprefentatives  :— it  is  becaufe  they' 
Ihare  in  the  .Government  only  through  thefe' 
Reprefentatives,  that  they  are  enabled  to  poffefs 
the  great  advantage  arifing  frorii  framihg  and 
propofing  new  laws  :  but  for  this  purpofe,  it  is' 
again  abfolutely  neceffary  that  the  Crown,  that. 
is  to  fay,  a  Feto  of  extraQfdiijary  power,  ihould 
exift  in  the  State, 

It  is*  on  the  gther  hand,  becaufe  the  balance 
of  the  People  is  placed  in  the  right  of  granting 
to  the  Crown  its  neceflfiry  fupplies,  that  the 
latter  m.^y,  without  danger,  be  intrufted  with 
thQ  great  authority  we  mention ;  and  that  the 
right,  for  inftance,  which  is  vefted  in  it  of 
judging. of  the  proper  time  for  calling  and  dif- 
folving  Parliaments  (a  right  abfolutely  necef-» 
f^ry  to  its  prefervation)  may  exift  without  pro* 
ducing  ipfo  Ja£fOy  the  ruin  of  public  Liberty, 
The  moft  lingular  Government  upon  Earth,  and 
Y'hich  has  carried  fartheft  the  liberty  of  the  ir>^ 
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vidual,  was  in  danger-  of  total  deftruaioDi 
when  Bartholomew  Columbus  was  on  his  paf* 
fage  to  Eijgland,  to  teach  Henry  the  Seventh 
the  wajrto  Mexico,  and  Peru  (a). 

As  a  conclufion  of  this  fubjedt  (which  might 
open  a  field  for  (peculations  without  end) 
I  ihall  take  notice  of  an  advantage  peculiar  to 
the  Englifli  Qovernment,  and  which,  more- 
than  any  other  we  could  mention •  muft  con*, 
tribute  to  its  duration.  AH  the  political  paf*' 
flons  of  Mankind,  if  we  attend  to  it,  are  fatis^ 

1 :  ,  .  ,  .     I        V 

fled  and  provided  for  in  the  Englifli  Qbvern* 
ment;  and  whether  we  look  at  the  |?Ionarchical, 

*  *  ;  *.  '  *     •  •    5    •*•'.'    *  * 

•  •  ■     ■  .  *  .  (  fc    •    •  .     ■  •  " 

or  the  Ariftocratical,  or  the  DempCratical  part 
of  it,  we  find  all  thofe  powers  already  fettled 
in  It  in  a  regular  manner,  which  have  an  un-^ 
avoidable  tendency  to  arife  at  one  time  or  other, 
in  all  human  Societies. 

If  we  could  for  an  inftant  fuppoie  that  thte 

•  "  •     ^  * 

Englilh  form  of  Government,  inftead  of  h^* 
ing  been  the  effeft  of  a  lucky  concurrence  of 
fortunate  circumftances,  had  been  eftabliihed 
from  a  fettled  plan  by  a  Man  \yho  had  dif- 
covercd,  beforehand  and  by  reafoning,  all  tHofe 

(«)   As  afTairs  are  fitaated  in  England,  tHe  diiToladoit 

•f  a  Parliament  on  the  part  of  the  Crown,  is   no  more 

,  .  ■  *  ,    -    -  _ ,  ., 

than  an  appeal  either  to  the  People  theinfe!ves;i  or  to 
aoodier  ParliaAene. 
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advantages  refulting  from  it  which  we  now  per^ 
.ccive  from  experience,  and  had  undertaken  tc^ 
point  them- out  to  other  Mcn-capable  of  judg-^ 
ing  of  what- he  laid  to  thenij  the  following  is, 
moft  lijcely^  the  manner  ip*  which  he.  wouUi^ 
have  exprelfed*  himfelf. 

'  Nothing  is  more  chimerical,  ho  would  ha^e^ 
^  faidi  than  a  Hate  either  of  total  eqiaality,  or. 
'  total  liberty,  amongfl  Mankind.  In.  all  fo*^ 
*'  cicties  of  Men,  fome  Power  will  lieceflarily 
^  arife*  This*  Power,,  after  gradually  hecosun^ 

*  conikied  taa  fmaller  number  of  pexfoas,.wiU^ 
^  by  ft  Hke  neceffity,  at  lail  fall  im;o  the  handa 

*  of  a  fingie  Leader ;  m^  tihefe  two  efieds^  (eS 
5  which  you  may  fee  conftant  examples  in  Hi^r-^ 
^  tory)  ariihig  from  the  ambition  of  the  <me 
^  part  of  Mankind,  and  fi^om  the  various^  afie-a 

*  tidns  afid  pafficms  of  the  dt&eir,  are  abfohite*^ 

*  ly  unavoidable. 

<  Let  w,  therefore^  admit  thia  evil  at  once^ 
^  fince  k  is  impeffibte  to  avoid  ir«  Let  us,  of 
^  tfurfelves>  efiabHfb  a  Chief  among  us,  iimc< 
«  we!  muft,  fciihe  time  or  oth^r,  fuknit  to  one  ; 

*  we  Ihall  by  this  xheabs  efiedhially  prevent 
^  the  confli^s  that  would  arife  among  thei 
'  competitors  for  that  ftation.  But  let  us, 
f  above  all,  eftablilk  hkn  fingie ;  left,  after 
f  fucceffively  iai£ng  himfdyT  on  the  nuns  of 
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*  his  Rivals,  he  ihould  finally  ellablifh  hirtit 
'•fcif  [whether  we  will  or  not,  and  through  9, 

*  train  of  the  moft'difadvantageous  incidents. 

'  ^  Let  us  even  give  him  every  thing  we  can 
^poffioly  give  without' endiangering  our  fe^ 
^  curity.  Let  us  call  him  our  Sovereign ;  let 
^lis  make  him  confider  the  State  as  being  his 
'"own  patrimony ;  let  us  grant  him,  in  Ihort/ 
^ftidh  perfonal  privileges  as  none  of  us  can 
**^ver  hope  to  rival  him  in,  and  w.e  fliall  find 
Cthofc  things  which  we  were  at  fir  ft  inclined 
^  to  Confider  as  a  great  evil,  will  be  in  reality 
^a-fource  of  advantages  to  the  Community. 
*^  We  fliall'  be  the  better  able  to  fet  bounds  to 
^that  Power  which  we  fliall  have  thus  afcer- 

*  tained  and£xed  in  one  place^  We  fti^l  have 
-^  the  more  ifnterefte^  the  Man  whonj  we  fliall 

*  Jlavc  put  in  pofleflSon  of  fo  many  advantages, 

*  in  the  faithful  difcharge  of  his  duty,  And  we 
^.fliall  have  thus  procured  for  each  of  ps,  a 
^  pqwerful  proteftor  at  home,  an^  for  the 
f  wBiol^  Gommuriity,  a  defender  againft  £5)- 
^  reign  enemies,  •  fiiperior  to  all  poflible  temp- 

*-tation  of  betraying  his  Country.      , 

'    *  You  may  alfo  have  pbferved,  (he  would 

*  continue)  that  in  all  Stages,  there  naturally 

*  arifes  around. the  perfon,  or  perfohs,  who  are 

*  invefted  with  the  public  .power,,  a  clafs  of 


» 
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^'Men,  who,  without  having' any ^'adtual  ihare* 
f  in  that  power,  yet  partake  of  its  luftre  :   whd,* 
'  pretending  to  be  diftinguiflied  from  the  'r6ft 
of  theXommunity,  do,  from  that^cry  cir-^ 

•  cumftanc'e,  become  diftinguifhed  from  Jfa:^ 
and  this *diftindtion,  though  only  rriatter;  of* 
bpinlori,  and  at  firft  thus 'furreptitioufly  ob-' 
tained^  yet' may  become  in  time  the  fource  qf* 
i^ery- grievous  cffefts* ->     ^--       .      <>      :      * 

'•'^♦'L'et  1&S  therefore  ^gtflalfe  this  evil  whfch* 

•  we  tJanhot  entirely  prewntl-  Xet  usrcftabUfli* 

fhis  ckfs  of  Men  who  'Ivduld  otherwrie  gibw^ 

up  am:6n^'  us  'without  ouif  knowledge,  .and^ 

gradually''  aequire-  the  *  ttioft  pernicious  ipirivi-- 

!eges.   Ldt  us  gi'ant  thefri  diftindions  that  are^ 

•vifible  and  clearly  afcertained :   their  nature^ 

will,  by  this' meahs,  be  the  better  understood,* 

and  they  will  pf  coiirfe,  be  much  lefs'-likely* 

to  become  dangertms.     By  this  means  alfo, 

we  Ihall  preclude  all  other  perfons  from  the" 

hopes  of  ufurping  them.     As,  to  pretend  to 

diftinftions  can  thenceforward  be  no  longer^ 

a  title  to  obtain  them,  every  one  who  ftikll 

not  be  exprefsly  included  in  their  number,* 

muft  continue  to  confefs  himfelf  one  of  the 

People;  and  juft  as  we  faid  before,  letus^ 

f  chufe  ourfelves  one  Matter  that  we  may  not 
f  have  fiftj',  fo  let  us  again  fay  here.  Jet  va 
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*  BfiW?ft,  our-  pridft  wiU  b^c«  WJ9?#ft 

•think-oiSdifimtuig,.    I^ajr^  ^tbex-wiyti^* 

<  ielves  fee  U8<  to  be,  befocQibap^  in  ^fi^^fx^sHH" 
«- lodging  it,  thcy.v{aVthiBte|feei^felYi({^\^fl4^ 
*:noi^aecefliiiy.  of  lacing  t|i&)if4|e'^  Sft.  %^(ti  SB  a- 
'  proof  of  it.  Secure  as  ]» their;  pet^i}l»e#)  ^^• 
'violent  moaOureft  ^  i^^  g^  lof  l^in-^ 
<<  taiouDg,  and  ^t  1^  per^a^i^  f ;5tef\4lj9ft  ll^^^ 
^  wiU  be  prcvefitsed ;  »h§j?  wtjyi  ^ei^i  €^x^ii^ 
^'  tx>getii^r  wifib  smy  4^gr^  o^  v^meoc^  bj^t 

<  when  tbcy^  reaUy  bftve  <}ayjfe  ^  (bink  d^emr 
<-  fdves  ia  dwg^ic;  %ji4  by  bav'^g  ma4f  tbcm 
^  iodifpntably :  gf oil  M^p^  w^  i|uU  j^aye  a 
^  chaqcQ  of  o^^4^  f^^g  th^m  bel^ve  U^e  mot 
^  deft  i^d  virtuous  Citizqxs« 

<  In  fine,  by  being  united  in  ^  TPgular  Afs 
^  feiuWy,  th^y  will^foriji  an  intprwediat^  Bpdy 
^  in  the  State,  thnt  is  to  fay,  a  ve^y  ylpfiwl  part 

♦  of  tjie  GpvernnaeQt. 

^  It  i$  alio  neceffary,  our  JLawgfVjfr  Yfftuld 
^  farther  ?dd,  that  We,  the  People,  Ihpqld  J 

f  have  an  iii^uence  upon  th^  Qpvernmet^t :  it  i^' 
^  necdTary  for  our   own  fepurity ;   it  is  no 

*  kfs  ncceilary  for  the  fecurity  of  the  Qpyerp-* 
^ment  ^felf*     But    e:icperience    mtift    have 

•  taught  you,  at  the  fame  time,  that  a  great 
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'^Body  of  ^Men^ean6otia,"Withoiit  being, 

■  *  tHou^h  they^are  nbt  aWare  of  it,  ^the  iilftru- 

■  ^nifents '  of '  tee  ^  dy%ns '  of  ^  a '  f mall  Autfiber 
^  ^^ofpeiffons;  'arid'thkt  tfte'-^d^r^iif 'th^  5»eo* 
'  *''i)le  is iifever  kfty  'thiitg^bat  tfte- po*er^6f  *  a 
'  *few  Leidcrs;i;\rho^thoiigh^^tihAy^l)eimpdf. 

^  fible  to  tell  When;  ^rfedWy  have  found-nieahs 
'  'to^fedurcto  tHcnlfelves^he^iriiaion^^f  its 
'  *  cxefcife, 

*  L'et'iis,  'therefore;  he  alfo  befdrfeKarfd'^with 

*  this  other  inconvenience.  *  Let  Us  effed: 
<  openly  what  would,  dtherwifc,  take  jplace 

*  in  fecret.     Let  us  intrdft  our  povfrer,  before 

*  it  be  taken  from  us  by  addrefs.  Thbfe  whom 

*  we  ihall  have  exprefsly 'made^the'depofitaries 
^  of  it,   being  freed"  ffbm^any  anxiolas  care 

'  *  about  fiipporring"  themfelvfes,  will  ^have  no 
<'objea  but  to  'render  'it  ufefuL  '  Ifliey^WiU 
*'  Raiid  in  awe  of-  us  the  ^ttiore,  ^ecatife  they 

*  will  know  that  they  haVe  frotiiiipof^d  tipon 
^'^us ;  and  iafiead  of  a  fmall  number  of  Leaders, 
•'who  would  imagitae  they  derive  their  whole 
«;impiE)tttoce  f r6m  their  •  bWn  dextetity,'  We 
•Ihall  have  expfefs  and  i(fkn*o^*ledged-'Re- 
^  prefentatives,  who  will  be  accountable  to  us 

*  for:  the  evils  of  the  «State. 

f  But  above '  ^1,  by  forming  bur^GoMcm- 
^  ment  With  a  Tmallnufnbcr  of  )?«rfbiis/wtf  flihll 
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prevent  any  diforder  that  may  take  place  irf 
k,  from  ever  bpconiing  dangeroufly  extea- 
five.  Nay  more,  we  fliall  render  it  capable 
of  ineftinuble  cgmbinations .  apd  refources, 
vfhich  would  be  utterly  impoffible  in  that 
Government  of  all,  which  never  can  be  any 
thing  but  uproar,  and  confufion.  . 
^  In  fliort,  by  exprefsly  divefting  ourfelvps 
of  a  power  of  which  we  fliould, .  at  beft, 
have  only  an  apparent  enjoyment,,  we  Ihall 
be  intitled  to  make  conditions  for  ourfelves  : 
we  will  infill  that  our  liberty  be  augmented ; 
we  will,  above  all,  referve  to  ourfelves  the 
right  of  watching  and  cenfuring  that  admi- 
niftration  which  will  have  been  eftabliflied 
by  our  own  cpnfent.  We  Ihall  the  better 
fee  its  faults,  becaufe  we  fliall  be  only  Spedta- 
tors  of  it ;  we  fliall  corre(3t  them  the  better, 
becaufe  wc  fliall  not  have  perfonally  concurred 
in  its  operations  (^)/ 

{a)  He  might  have  ad^ed^ — .*♦  As  we  will  not  feck 
to  counteraft  nature,  but  rather  to  follow  it,  wc  fl»ll 
be  able  to  procure  ourfelves  a  mild  Legiflation. 
Let  us  not  be  without  caufe  afraid  of  the  power  of 
one  Man  :  wc  Ihall  have  no  need  cither  of  a  Tarpeiatt 
rock,  or  of  a  Council  of  7#/r.  Having  cxprcfly 
allowed  to  the  People  a  liberty  to  enquire  into  the 
cdndudr  of  Government,  and  to  endeavour  to  cor- 
rea  it,  v^e. ihall  need  neither  Stste-prifoas,  nor  fecret 
Informers.'!    ~ 
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The  Englifh  Conftitution  being  founded  xipon 
fuch  principles  as  thofe  wehave  juft  defcribed, 
no  true  comparifon  can  be  made  between  it, 
and  the  Governments  of  any  other  States'; 
and  fince  it  evidently  infures,  not  only  th6  li- 
berty,  but  the  general  fatisfadtion  in  all  re- 

f  fpe&s,  of  thofe  who  are  fubjeft  to  it,  in  a  much 
greater  degree  than  any  other  Government 
ever  did^  this  confideration  alone  affords  fuf- 
ficient  ground  to  conclude,  without  looking 

.  farther,  that  it  is  alfo  more  likely  to  be  pre- 
ferved  from  ruin. 

And  indeed  we  may  obferve  the  remarkable 
manner  in  which  it  has  been  maintained  in  the 
xnidft  of  fuch  general,  commotions  as  feemed 
unavoidably  to  prepare  its  deftruftion.  It  rofe 
again,  we  fee,  after  the  wars  between  Hency 
the  Third  and  his  Barons ;  after  the  ufiirpation 
of  Henry  the  Fourth  ;  and  after  the  long. and 
bloody  contentions  between  the  Houfes  of 
York  and  Lancafter.  Nay,  though  totally^ 
deftroyed  in  appearance  after  the  fall  of 
Charles  the  Firft,  and  though  the  greateft  ef- 
forts had  been  made  to  eftablifh  another  form 
of  government  in  its  ftead,  yet,  no  fooner  was 
Charles  the  Second  called  over,  than  the  Con- 
ftitution was  re-eftablilhed  upon  all  its  ancient 
foundations* 
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However,  as  what  has    not  happened  at 
,One  time,  may  happen   at  .another,    future 
Jlevolutions  (events  which  no  •  f orm  .of :  €io* 
rvcnunent  can  totally  prevent)  .  may   perhaps 
•end  in  a  dHIerent  manner  from-  that  -in  -which 
-paft  ones  have  been  terminated.    'New  com 
binations  may  poffibly  take  place  among  the 
then  ruling  Powers  of  the  State,  of  fuch.a 
nature  as  to  prevent  the  Conftitution,  when 
peace  fliallbe  reftored  to  the  Nation,  from  fct- 
tlipg  again  upon  its  ancient  and  genuine  foun- 
dations ;  and  it  would  certainly  be  a  very  bold 
^aflertion  to  decide,    that   both  the  outward 
form,  and  -the  true  fpirit  of  the  Englifli  Ga- 
.vernment,  would   again   be  :  prefer ved    from 
deftruftion,  if  the  fame  dangers  to  which  ithey 
'have-  in  former  times  been  cxpofed, ,  ihoidd 
i  .again  happen  to  take^ace. 

^  Nay,  fuch  fatal  changes  -as  thofe  we^  men- 
tion, may  be  introduced  even- in  quiet  times,  ^r 
at  leaft,  by  means  in  appearance*  peaceableaad 
<:oilftitutional.  Advantages,  for-  inftance,  may 
be  taken  by  particular  fadtions,  either  of  the 

*  feeble  temper,  or  of  the  mifc-onduQ:,  of  fomc 
'  future  King.    Temporary  prepoffeflk^ns^f  the 

•  ^People  may  be  made  ufe  of,  to  make  them  con- 
-cur  in  doing  what  will  prove  afterwards  the 

ruin  of  their  own  liberty.    Plans  of  apparent 


*^ 
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y^&v'tihcnt  m  tKc  Ccmltitution,  ^6rw?grae4 
by  'Me*  who,  though  MtK  godd  intefttions, 
ftall  ptocetd  without  a  due  knowledge  pf  the 
t?rue  principles  and  foundations  t>f  Govern- 
i*>eht,  may  produce  effefts  quite  C6r\trafy  to 
thbfe  which  were  deiigiled,  and  ih  fealify  pre* 
pare  itd  iuin  (a).  The  Crown,  bn  the  other 
hand>  may^  by  the  acquifition  of  foreign  do- 
minions, acquire  a  fatal  independency  on  the 
People :  and  if,  without  entering  into  any 
farther  particulars  on  this  fubjedt,  I  were  re- 

{a)  Inftead  of  looking   for  the   principles  of  Politics 
in  their  true  foarces,   that  is  to  fay,  in  the  nature  o^ 
the  aifedioAs  of  Mankind,   ahd  of  thofe  fecret  ties  by 
which   they  arc  toAited  tpgi-thcr  in  a  fbtfe  of  Society* 
Men  have  treated  that  fcience  in  the  fame  maivner  a^ 
they  did  natural  Philofophy  in  the  times   of  An^oQ^y 
€ontutuall}r  recurring   to    occult  caufes  and  principles, 
from   which    no   ufeful    confequence  could    be    drfii^n/ 
Thus,   in  order  to   ground    particular    aflertions,     they 
have    much   ufed  the  word   Conftitntioh,  in  a  perfontil 
fenfe,     the    Confiitutim     IrvHt     tbt    Conftituticn'  firhid^ 
and  the  like.     At  other  times,  they  havis  had  reCbuf  f6 ' 
to  Luxury t  in   order  to  explaift   certain'  events ;  and  at 
others,  to  a  Aill   more,  occult   caufe,   which    they  have 
called      Corruption :    atid     abundance     of  '  comparrfons 
drawn  from  the  human  Body,  have  been  a](b   uf^d  fbr 
the  fame  purpofes :  continual  inftancet  of  futh  dt^fefllve 
arguments  and  confiderations  occur  in  the  Woifks  of  M. 
iff  Monte/quieu;  though  a  man  of  fo  much   genius,   and 
from  whofe  writings  fo  much  information  is  neverthelefs 
to   be   derived.      Nor  is  it  only  the  obfcurity  of  thf     n^' 
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quired  to  point  out  the  principal  events  which 
would,  if  they  were  ever  to  happen,  prove  im- 
mediately the  ruin  of  the  Engliih  Government, 
I  would  fay, — The  Engliih  Government  will 
b^no  more,  either  when  the  Crown  fhall  become 
independent  on  the  Nation  for  its  fupplies,  or 
when  the  Reprefentatives  of  the  People  fhall 
begin  to  fliare  in  the  Executive  authority  (a). 
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CHAP.    XIX. 

^  few  additional  thoughts  on  the  attempts  that  may 
at  particular  times  may  he  made  to  abridge  the 
power  of  the  Crown,  and  on  fome  of  the  dangers 
by  which  fuch  attempts  may  be  attended. 

THE  power  of  the  Crown  is  fupported  by 
deeper,  and  more  numerous, .  roots,  than 
the  generality  of  people  are  aware  of,  as  has 

writings  of  Politicians,  and  the  impofitbility  of  applying 
their  fpecttlative  Dofirines  to  pra&ical  ufes,  which  prove' 
that  fome  peculiar  and  nncommon  difficulties  lie  in  the  way 
of  the  inveiblgacion  of  political  truths ;  but  the  remark- 
able perplexity  which  Men  in  general,  even  the  ablefb, 
labour  under  when  they  attempt  to  defcant  and  argae 
upon  abftra^  qneftions  in'  politics,  alfo  juRifies  this  ob- 
fervation,  and  proves  that  the  true  firil  principles  of  this 
Science,  whatever  they  are,  lie  deep  both  in  the  human 
feelings,  and  underftanding. 

.  (a)  Aild  if  at  any^  time,  any  dangerous  changes  were 
take  place  in  the  Engliih  Conftitution,    the  peiAJr 
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tj'een  obferved  in  a  former  Chapter ;  and  there 
is  no  caufe  anxioufly  to  feaf  that  the  Wtefting 
any  capital  branch  of  its  pferogative,  may  be 
cfFeded,  ift  common  peaceable  times,  by  the 
mere  theoretical   fpeculations   of  PoliticiaASi 
However,  it  is  not  equally  imprafticable  that  * 
fome  €vent  of  the  kind  we  mention,  may  be 
brought  about  through  a  conjunftion  of  feveral 
circumftanceSfc    Advantage  may^   in  the  firft 
place,  be  taken  of  the  minority,  or  even  alfo 
the  inexperience  or  the  errors,  of  the  perfon 
invefted  with  the  kingly  authorityi     Of  this 
a  remarkable  inftance  happened  under  the  reign 
of  King  George  the  Firft,  while  that  Bill,  by 
';;Wi  the  number  of  Peers  was  in  future  to  be 
*  "Ifimired  to  a  certain  number,  was  under  confider- 
tion  In  the  Houfe  of  Commons,  to  whom  it  had ' 
been  fent  from  that  of  the  Lords,  where  it  had 
been  paffed.     So  unacquainted  was  the  King  aC 
that  time  with  his  own  intereft,  and  with  the 
conftitution  of  that  Government  oyer  which  he  ^"^ 
was  come  to-  prefide,  that  having  been  per- 
fuaded  by  that  party  who  wiihed  fuccefs  to  the 
Bill,  that  the  objedion  made  againft  it  by  the 
Houfe  of  Commons,  was  only  owing  to  an 
opinion  they  entertained  of  the  Bill  being  dif* 

doas  tendency  of  which  the  People  were  not  able  at  firil 
to  difcoveTy  reftridUons  on  the  Liberty  of  the  Prefs,  and 
on  the  Power  of  Jaries^  will  give  them  the  firft  ii\forma(ioji« 
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agrecaWe  to  him,  that  he  ^yas  prevaileji.  upoil . 
to  fend  a  mefla^e  to  tiiem,  to  let  them,jl^.Qw 
tb^t  fuch  an  opimon  y^as  ill-grQun4cd,  ^and 
that  Ihpuld  the  Bijl  pafs  in  their  |loufe,  it 
would  meet  with  his  ^flent  {a).  'C.onfidering 
the  prodigious  importance  of  the  Gonfexjucncc^. 
of  fuch  a  Bill,  the  faft  k  cerj:aij^ly  yei:y  re- 

markable  (b). 

■With  thofe  perfonal  difadvantages  under 
^hich  the  Sovereign  may  He  for  fiefending 
•  his  authority,  other  caufes  of  difhculty  inay 
concur:— fuch  as  popular  difcontents  of  lon^ 
cpntinuance  in  regard  to  certain  particular 
abufes  of  influence  or  authority.  The  gene- 
rality of  the  Public  bent,  at  that  time,  both 
upon  remedying  the  stbufes  that  are  compldned 
of,  and  preventing  the  like  from  taking  place 
in  future,  will  perhaps  wifli  to  fee  that  branch 
of  the  prerogative  which  gave  rifq  to  them, 
taken  from  the  Crown :  a  general  difpofition 
to  applaud  fuch  »  m?afure,  if  effected,  will 
^  be  manifefted  frofti  all  quarters ;  and  at  the 
'  fame  time  Men  may  not  be  awaie  that  the  only 
material  confequence  that  may  arife  from  de- 
priving the  Crown  of  that  branch  of  power 

(a)  See  the  CoUeaion  of  Parliameatofj  Debates  ;  I  do 
ijot  remeniberexaaiy  what  Volome. 
(h)  This  Bill  has  been  mentioned  in  page  398, 
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tvHich  has  caufecf  tlie  puolic  complaints,  will 
perhaps  be  .the  having  tranfpofed  that  branch 
of  power  from-  its  former  feat  to  another,  ai>d 
having  trufted  it  to  new  hands,  which  will  be^ 
ftill  more  likely  to  abvife  it  than  thOfe  in  which 
Ji't  was  formerly  lodged. 

In  general,  it  may  be  laid'  down  as  a  maxim, 
that  Power,  u'n^er'  any  form  of  Government, 
jhuft  exiil,  apd  be  trufted  fomewhere.  If  the 
Conftltution  does  not  adniit  of  a  King,  the  gor 
yerning  authority  is  lodged' in  the  hands  of  Ma* 
giftrates^  If  the  Government,  at  the  fame 
time  it  is  a  limited  one,  bears  a  Monarchical 
form,  thofe  Ihares  of  power  .that  are  rcif 
trenched  from  the  Ring's  prerogative,  moft 
Jikely  continue  to  fubfift,  and  are  vefted  in  a 
Senate,-  or  Affembly  of  great  Men  under  fom? 
pther  name  of  the  like  kind. 

Thus,'  in  the  Kingdom  of  Sweden,  which, 
having  been  a  lin^ited  Monarchy,  may  fupply 
examples  very  applicable  to  the  Government 
of  this  Country,  we  find  that  the  power  of  con-f 
voking  the  General  States  (or  Parliament)  of 
that  Kingdom,  had  been  taken  from  the  Crown; 
but  at  the  fanie  time  we  alfo  find  that  the  Swcr 
difli  Senators  had  invefted  themfelves  with  that 
effential  branch  of  power  which  the  Crown 
Jiad  loft»— I  mean  here  to  fpeak  of  the  Govern? 
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tnent  of  Sweden^  as  it  flood  before  the  laft  re« 
volution. 

The  power  of  the  Swedifli  King,  to  confer 
offices  and  employments,  had  been  alfo  very 
much  abridged.  But  what  was  wanting  to  the 
power  of  the  King,  the  Senate  enjoyed :  it  had 
the  nomination  of  three  perfons  for  every  vacant 
office,  out  of  whom  the  king  was  to  choofe  one. 

The  king  of  Sweden  had  hut  a  limited 
power  in  regard  to  pardoning  offenders ;  but 
the  Senate  likewife  poffeffed  what  was  wanting 
to  that  branch  of  his  prerogative ;  and  it  ap< 
pointed  two  perfons  without  the  confent  of 
whom  the  King  could  not  remit  the  puniihment 
of  any  offence. 

The  King  of  England  has  an  ezclufive  power 
in  regard  to  foreign  affairs,  war,  peace,  trea^. 
ties ;— in  all  that  relates  to  military  affairs  j;  he 
has  the  difpofal  of  the  exifting  army,  of  the 
fleet,  &c.  The  King  of  Sweden  had  no  fuch 
extenfive  powers ;  but  they  neverthelefs  exifted: 
every  thing  relating  to  the  above  mentioned 
pbjeds  was  tranfaded  in  the  Affemhly  of  the 
Senate  j  the  majority  decided ;  the  King  was 
obliged  to  fubpiit  to  it;  and  his  only  privilege 
confifted  in  his  vote  being  accounted  two  (a)^ 

(«)  The  Swcdifli  Senate  was  ufually  compofcd  of 
(uffc?*   Members.       In    regard  to   affair^   of    fm^cf 
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If  we  purfue  farther  our  enquiry  on  the  fub- 
Jeft,  we  Ihall  find  that  the  King  of  Sweden 
could  not  raife  whom  he  pleafed  to  the  office  of 
Senator,  as  the  King  of  England  can,  in  regard 
to  the  office  of  member  of  the  Privy  Council ; 
but  the  Swedifh  States,  in  .the  AfTembly  of 
whom  the  Nobility  enjoyed, mofl  capital  ad- 
vantages, poflefled  a  fhare  of  the  power  we 
mentiop,  in  conjunction  with  the  King;,  and 
in  cafes  of  vacancies  in  the  Senate,  they  elefted 

moment,  they  formed  themfelves  into  two  divifions : 
in  either  of  thefe  wh^n  they  did  Tit,  the  prefence  of 
feven  Members  was  required  for  the  efFedlual  tranfadting 
of  bttfinefs :  in  affairs  of  importance,  the  aiTembly  was 
formed  of  the  whole  Senate ;  and  the  prefence  of  ten 
Members  was  required  to  give  force  to  the  refo. 
lutions.  When  the  King  could  not,  or  would  not« 
uke  his  feat,  the  Senate  proceeded  neverthelefs,  and 
the  majority  continued  to  be  equally  dec! five. 

As  the  Royal  Seal  was  neceffary  for  putting  in  exe« 
ctttion  the  resolutions  of  the  Senate,  King  Adolphas 
Frederic,  father  to  the  prefent  King,  tried  by  refilling 
to  lend  the  fame,  to  procure  that  power  which  he  had 
not  by  his  faifrage,  and  to  ftop  the  proceedings  of  the 
Senate.  Great  debates,  in  confequence  of  that  pre- 
tenfion,  arofe,  and  continued  for  a  while ;  but,  at  lad, 
in  the  year  1756,  the  King  was  over-ruled  by  the  Se- 
SKite,  who  ordered  a  feal  to  be  made,  that  was  named « 
the  Kifig^s  Sea/,  which  they  affixed  to  their  official  re«^ 
igJutions,  when  the  King  refufed  to  lend  his  own, 

Kk  4 
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three  i|crfons,  ou;;  pf  whpru  th^  King^wa&to 
return  pnc. 

The  King,  of  Englai>d  may^  at  all  titnes,. 
deprive  his  MiQif^ers  of  thein  exnglpyiments. 
The  King,  of  Sweden  fpuld  remove  r^o  Man, 
from  his  office ;.  but  the  SitatejSr  enjoyed  the. 
power  that  had  heen  denied,  tathe  King; 
and  they  might. deprive  of' their  places  both 
the  Senators,  and  thofe  perfbns  in  gci^eral  who 
had  a  Ihare  in  the  Adminiftration. 

.  »  m 

W  ^  J 

The  King^  of  England  has  the  power  of 
diflolving,  or  keeping  afTembled  as  long  as 
he  pleafes,  his  Parliament,  The  King  of* 
Sweden  had  not  that  power ;  but  the  States 
might,  of  themfelves,  prolong  their  duration 
a?, they  thought  proper, 

Thofe  perfons  who  think^  that*  the  preroga* 
tive  of  a  King  cannot  be  too  much  abridged, 
and'  that  Power  lofes  all  its  influence  on  the 
difppfitions  and  views  of  thofe  who  poflefs  it, 
according  to  the  kind  of  name  ufed  to  exprefs 
thofe  offices  by  which  it  is  conferred,  may  be 
fatisfied,  no  doubt,  to  behold  thofe  branches 
of  power  that  were  taken  from  a  King,  diflri- 
bpted  to  fevpral  Bodies,  and  ftiared  in  by  the 
Reprefentatives  of  the  People  ;  but  thofe  who 
think  that  Power,  when  parcelled  and  difFufed, 
is*  nev?r  fo  well  repreffed  and  regulated  as 
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ti'he»  it  is-  confined  to-  a  folc  indivifJble  feat, 
th^t  ^ keeps  the"  Nation  united  and  awake,-^' 
tliofe' wh6 know that>  namts  by  nonieans alter- 
ing the  intrinfic  nature  of  things,  thie  Reprefen* 
tatives  ofth-e  Pebple/as  foon  as  they  are  veftetf 
with  independent  authority,  become  ipfofaSlo 
its  Matters, — tliofe  perfons,  I  fay,  will  not  think 
it  a  very  happy  regulation  in  the  former  Confti- 
tution  of  Sweden,  to  have  deprived  the  King 
of  prerogatives  formerly  attached  to  his  office, 
in  order  toveft  the  fame  cither  in  a  Senate, 
or  ift'the  Deputies  of  the  People,  and  thus  to 
have  trufted  with  a  Ihare  in  the  exercifeof  the 
public  power,  thofe  very  Men  whofe  Confti- 
tutional  office  fliould  have  been  to  watch  and' 
reftrain  it. 

To  the  indivifibility  of  the  governing  autho-^ 
rity  in  England,  the  community  of  interefb 
which  tak«  place  among  all  orders  of  Men,  is 
owing;  and  from  this  community  of  intercft 
rifes  as  a  neceflary  confequence,  the  liberty  en- 
joyed by  all  ranks  of  fubje<fts»  This  obfcrvationi 
has  been^infifted  upon  at  length  in  the  courfe 
of  this  Work,  The  fliorteft  refledion  on  the 
frame  of  the  human  heart,  fuffices  to  convince 
us  of  its  truth,  and  at  the  fame  time  mani- 
fefts  the  danger  that  would  refult  from  making 
^ny  changes  in  the  form  of  the  cxiftingGo- 
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vernment  by  which  this  general  community 
of  intereft  might  be  leflened^ — unlefs  we  are 
at  the  fame  time  alfo  determined  to  believe^  that 
partial  Nature  forms  Men  in  this  Ifland^  of 
quite  other  fluff  than  the  felfifh  and  ambitious 
one  of  which  Ihc  ever  made  them  in  other 
Countries  (a). 

(tf)  Sach  regulations  as  may  capitally  aSed,  through 
their  confequenees,  the  equipoife  of  a  Government,  may 
be  brought  about,  even  though  the  promoters  themfelvet 
of  thofe  regulations,  are  noc  aware  of  their  tendenqr. 
At  the  time  the  Bill  was  pafTed  in  the  laft  century,  by 
which  it  was  enabled  that  the  Crown  ihould  give  up  its 
prerogative  of  diflblving  the  Parliament  then  fitting,  the 
generality  of  People  had  no  thought  of  the  calamitous 
confequences  that  were  to  follow :  very  far  from  it. 
The  King  himfelf  certainly  felt  no  very  great  apprehen- 
fion  on  that  account;  elfe  he  would  not  have  given  his 
aifent :  and  the  Commons  themfelves^  it  appears,  had  but 
very  faint  notions  of  the  capital  changes  which  the  Bill 
would  fpeedily  effedl  in  their  political  fituation. 

When  the  Crow^  of  Sweden  was,  in  the  firft  inftance, 
Gripped  of  all  the  different  prerogatives  we  have  men- 
tioned, it  does  not  appear  that  thofe  meafures  were  ef- 
fected by  fudden^  open  provifions  for  that  purpofe ; 
it  is  very  probable  they  had  been  prepared  by  indireft 
regulations  formerly  made,  the  whole  tendency  of  which 
fcarcely  any  body  perhaps  could  forefee  at  the  time  they 
were  filmed. 

When  the  Bill  w^s  in  agitation,  that  has  been  men-» 
tioned  in  page  398,  ilnd  438,  by  which  the  Houfe  of  Peers 
was  in  future  ta  be  limited  to  a  certain  number  that  wat 
not  to  be  exceeded^  the  great  conftitutional  confequences 
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But  pad  experience  does  not  by  any  means 
allow  us  to  entertain  fo  pleafing  an  opinion. 

•of  the  Bill  were  fcarcely  attended  to  by  any  body.  The 
King  himfelf  certainly  faw  no  harm  in  it^  fince  he  fent 
an  open  roeflage  to  promote  the  paifing  of  it:  a  mea* 
Aire  which  I  cannot  fay  how  far  it  was  in  icfelf  regular* 
The  Bill  was^  it  appears,  generally  approved  out  of  doors. 
Its  fate  was  for  a  long  time  doubtful  in  the  Houfe  of 
Commons ;  nor  did  they  acquire  any  glory  with  the  bulk 
of  the  People  by  finally  reje&ing  it :  and  Judge  BIackftone» 
a^  I  find  in  his  Commentaries,  does  not  feem  to  have 
thought  much  of  the  Bill  and  its  being  rejected,  as  he 
only  obferves  that  the. Commons  "  wiihed  to  keep  the 
'«  door  of  the  Houfe  of  Lords  as  open  as  poilible/*  Yet; 
QO  Bill  of  greater  conilitutional  importance  was  ever  agi« 
t^ted  in  Parliament;  fince  the  confequences  of  its  be-, 
ipg  pafiTed,  would  have  been  the  freeing  the  Houfe  of 
Lords,  both  in  their  Judicial  and  Legiflative  capacities, 
from  all  conilitutional  check  whatever,  either  from  the 
Crown,  or  the  Nation.  Nay,  it  is  not  to  be  doubted 
they  would  have  acquired,  in  time,  th.e  right  of  elefling 
their  own  Members :  though  it  would  be  ufelefs  to  point 
out  here  by  what  feries  of  intermediate  events  the  mea« 
fure  might  have  been  brought  about.  Whether  there 
exifted  any  actual  proje^  of  this  kind,  among  the  fisft 
j&amers  of  the  Bill,  does  not  apppeiar:  but  a  cextain 
number  of  the  Members  of  the  Houfe  we  mention,  would 
have  thought  of  it  foon  enough,  if  the  Bill  in  queftion 
had  been  enaded  into  a  law ;  and  they  would  certainly 
have  met  with  fuccefs,  had  they  been  but  contented  to 
wait,  and  had  they  taken  time.  Other  equally  important 
changes  in  the  fubftance,  and  perhaps  the  outward  foxi^^ 
pf  the  Goverjunent,  would  have  followed* 
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The  perVifal  of  fhe  Hiftory  of  this  Country  will 
flie^v"  us,  thait  the  care  of  its' Legillators  for  the 
welfare  of  the  fubjedt,  always  kept  pace  with  the 
<acige»cies  of  their  own  fituation.  When,  thra* 
the.  minority,^  or  eafy  temper  of  the  reigning 
Prince,  of-  other  circumftanccs,  the  dread! 
of  a  fuperipr  Power'  b^gan  to  be  overlooked, 
the  public  caufe  was  immediately  deferted  in  a 
greater  or  lefs  degree,  and  purfuit  after  private 
influence  and  lucrative  offices  tookthef  place  of 
patriotifm.  When,  under  the  reign  of  Charles 
the  Firft,  the  authority  of  the  Crown  ,Was  foe  a- 
while  utterly  annihiladed,  thofe  very  Men  who, 
till  then,  had  talked  of  nothing  but  Magna 
Charta  afid  Liberty,  inftantly  endeavoured 
openly  to  trample  both  under  foot. 

Since  the  time  we  mention,  the  former  Con- 
ftitution  of  the  Government  having  been  re- 
ftoredi  the  glreat  outlines  of  pulilic  liberty  have 
indeed*  been  warmly  and  ferioufly  defended ; 
pdtit  if  any  partial  unjuft  laws  or  regulations 
have  been  made,  efpcdally  flnee?  the  Revo* 
Ititioil  of  the  year  1689,  if  any  abufes  in- 
jtif  lotis  to  particular  clafles  of  individuals  have 
been  fuffered  to  continue  (fads  into  the  truth 
of  which  I  do  not  ptopofc  to  examine  here),  it 
will  certainly  be  found  upiorf  enquiry,  that  thofe 
laws  and  thofe  abufes  were  fuch  as  that  from 
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them  tKe  Mfmbers  of  ^he,  Le^ijla^jije^  xjrsll . 
knew,  tltat  Ji?,kher  they^  .  hot  tb?ir   frieiicis, 
wppjd  ay^r  be  UKdy  4^  (uffer. 

If  through  the  mfgx^^rx  qipcx^hn  o(  {po^  . 
n^v  rqgiajatjpn  mzdfi  jto,  tf  ft;;aip  thp  rx)y^l  jpre- 
rogatiyc;,  pr  tijrougl;  {ov^^.i^^flcxx  P}M\^  '^^o^ . 
li^tipR^  any  p^fti|Q\4?F,'b<>4^?S;pr  elates  ^  iadi^  ^ 
vidi^als  wejre  ev*ertp,a9q»i]:e,^  perfonal  ind^iep- 
de^it  ihftr^  i^  thi^  e^er<;ife  pf  the  gw^rnipg 
authority^  w?  jhpuid  ^hpjd  ihe-pubHc  viVtue. 
and  patriotifm  of  the  Legiilators  and  Qre^t  Mea , 
iijame^i^ti^ly.  ce^fe  with  its  caAife,  and;  Ariftg- 
cracy^  a^  it  w^re  watphful  of  the  opppxti|ni|y, 
burft  put  ast  pace,  fux4  ipj;ead  itfelf  oyi?r  the 

The  Men  who  axe  npw  the  Miniftqrsi, 
then  the  Partners  of  the  Crown,  would  in-, 
ftantly  fet  theipfelve^  above  t^e  ?^h  of 
the  law,  and  foon  after  enfif re  the  lamie  privi- 
lege to  their  fever^l  fupporters  or  depw 
dants,  , 

Perfonal  and  independent  power  being  be- 
come the  only  kind  of  fecurity  of  which  Men 
would  npw.  ihew  themfelves  ambitious,  the- 
Habeas  C^pus  A^,  and  in  general  all  thofe.  laws 
which  Subjeds  of  every  raqk  mentiop  with  love,^ 
and  to  which  they  look  up  for  protedion  and 
fafety,  would  be  fpokeh  of  with  contempt,  and 
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mentioned  as  remedies  fit  only  for  Countrymen 
and  Cits  :— it  even  would  not  be  long  before? 
they  were  fet  afid^,  as  obftruding  the  wife  and 
falutary  Ifeps  of  the  Senate. 

The  pretenfion  of  an  equality  of  right  in 
all  Subjefts,  of  whatever  rank  and  order  to 
their  property  and  to  perfonal  fafety,  would 
foon  be  looked  upon  as  an  old  fafliioned  doc- 
trine, which  the  Judge  himfelf  would  ridicule 
from  the  Bench.  And  the  liberty  of  the  prefs, 
iiow  fo  univerfally  and  warmly  vindicated, 
would,  without  lofs  of  time,  be  cried  down 
and  fupprcffed,  as  only  ferving  to  keep  up  the 
infolence  and  pride  of  a  refraftory  people. 

And  let  us  not  believe  that  the  miftaken 
People,  whofe  Reprefentatives  we  now  behold 
making  fuch  a  firm  Hand  againft  the  indivifible 
power  of  the  Crown,  would,  amidft  the  gene- 
ral devaftation  of  every  thing  they  hold  dear, 
eafily  find  Men  equally  difpofed  to  reprefs  the 
encroaching,  while  attainable^  power  of  a  Se- 
natc   and  Body  of  Nobles. 

The  time  would  be  no  more  when  the  People^ 
upon  whatever  Men  they  let  their  choice  fall, 
are  fure  to  find  them  ready  fincerely  to  join  in 
the  fupport  of  every  important  branch  of  pub- 
lic liberty. 

Prcfent,  or  expefted,  perfonal  power  and  in-^ 
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dependence  on  the  laws,  being  now  the  con- 
fequence  of  the  truft  of  the  People,  wherever 
they  Ihould  apply  for  fervants,  they  would 
only  meet  with  betrayers.     Corrupting  as  it 
were  every  thing  they  fliould    touch,  they 
could  confer   no  favour  upon  an  individual- 
but  to  deftroy  his  public  virtue;  and  to  re- 
peaf  the  words  ufed   in   a  former  Chapter,  r 
**  their  railing  a  Man  would  only  be  imme-, 
**  diately  infpiring  him  with   views  dire&ly; 
**  oppofiteto  their  own,  and  fending  him  to. 
**  increafe  the  number  of  their  enemies." 

All  thefe  confiderations  ftrongly  point  out: 
the  very  great  caution  which  is  neceffary  to  be, 
ufed  in  the  difficult  bufincfs  of  laying  new  rt^r 
ftraints  on  the  governing  authority.   Let  there^: 
fore  the  lefs  informed  part  of  the   People,: 
whofe  zeal  requires  to  be  kept  up  by  vifiblc; 
objefts,  look  if  they  choofe  upon  the  Crown- 
as  the  only  feat  of  the  evils  they  are  expofed  to ;  ^ 
miftaken  notions  on  their  part  are  lefs  dan- 
gerous than  political  indifference,    and  they 
are  more  eafily  directed  than  roufed, — but  at . 
the  fame  time,  let  the  more  enlightened  part  ^ 
of  the  Nation  conftantly  remember,  that  the 
Conftitution  only  fubfifts  by  virtue  of  a  proper 
equilibrium, — ^by  a  line  being  drawn  between 
Power  and  Liberty.  .    i 

Made  wife  by  the  exaipples  of  feveral  other 
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Nations  by  thefe  which  the  Hrftory  of  thi# 
tery  Country  aflbrds^  tet  the  People  in  the 
heat  of  their  ftrwggles  in  the  defence  of  liberty, 
always  take  heed/  only  to  teach,  never  to  ovfcx- 
Ihoot,  'the  mark,— only  to  •  reprefs,  neVer  td 
transfer  and  ^diiRtfe  Power. 

Atriidft  the  alarms  that .  rfiay,  at  -p^rt'kuJaf 
times,  arife  from  the  really  awful  authority 
of  the  Crown,  let  it,  on  the  one  hand,  be  re- 
membered, that  even  the  power  of  the  'Tu- 
dors  was  oppofed  and  fubdued, — and  on  the 
other  let  it  be  looked  upon  as  a  fundamental 
maitim>  thit,  whenfcver  the  profpeft  of  per- 
ftwial  power  and  independence  dn  the  go* 
verning  authority,  fiiall  dflfer  to  the  view  of 
the, Members  of  the  Legiflature,  or  in  gene- 
ral of  thofe  Men  to  whom  the  People  muft 
truft,  even  Hope  itfelf  is  deftroyed.  The 
Hollander,  in  the  midft  of  i  ftorm,  though' 
trufting  to  the  experienced  strength  of  the 
mounds  that  proteA  him,  fliudders  no  doubt 
at  the  fight  of  the  foaming  Element  tliat  fur- 
rounds  hini;  but  they  all  gave  themfelves 
over*  for  loft,  when  they  thought  the  worm^ 
had  got  into  their  dykes  (^)* 

{a)  Sach  new  forms  as  may  prore  deftra6^ive  of  tlio 
real  fabftance  of  a  Goveroment,  mzy  be  nnwarily  a- 
doptedjt  ia  ike  fame  maimer  as  tke  fopfcriiatiaas  modoiis 
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CHAP.    XX. 

jtfew  additional  Obfervaticns  on  the  right  af  Taxation 
which  is  lodged  in  the  hands  of  the  Reprefen- 
tatives  of  the  People.  What  kind  of  danger 
this  Right  may  be  expofed  to. 

THE  generality  of  Men,  or  at  leafl:  of  Po- 
liticians, feem  to  confider  the  right  of 
taxing  thenafelves,  enjoyed  by  the  Englilh  Na- 
tion,  as  being  no  more  than  a  means  of  fecur* 
ing  their  property  againft  the  attempts  of  the 
Crown;  while  they  overlook  the  nobler  and 
more  extenfive  efficiency  of  that  privilege. 

The  right  to  grant  fubfidies  to  the  Crown, 
poflefled  by  the  People  of  England,  is  the 
fefe-guard  of  all  their. other  liberties,  religious 
and  civil :  it  is  a  regular  means  conferred  on 
them  by.  the  Conftitution,  of  influencing  the 
motion  of  the  Executive  power ;  ^nd  it  forms 
the  tie  by  which  the  latter  is  bound  to  them. 
In  (hort,  this  privilege  is  a  fure  pledge  in 
their  hands,  that  their  SoVereign,  who  can 
difmifs  their  Reprefentatives  at  his  pleafure, 

and  praaices  defcribcd  in  my  Work,  intitlcd  Memriafs 
0/  Human  Supirftiiion,  may  be  introdoc«d  into  a  Religion, 
fo  a»  to  cntirdjr  fubvcrt  the  true  fpirit  of  it. 

L  1 
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will  never  entertain  thoughts  of  ruling  with- 
out the  affiftance  of  thefe. 
.  If,  through  unforefeen  events,  the  Crown 
could  attain  t6  be  independent  on  the  People 
in  regard  to  its  fupplies,  fuch  is  the  extent  of 
its  Prerogative,  that,  from  that  moment,  all 
the  means  the  People  poffefs  to  vindicate  their 
liberty,  would  be  annihilated.  They  would 
have  no  refource  left,— ^-except  indeed  that  un- 
certain and  calamitous  one,  of  an  appeal  to 
the  fword ;  which  is  no  more,  after  all,  than 
what  the  moft  enflaved  Nations  enjoy, 
•  Let  us  fuppofe,  for  inftance^  that  abufes  of 
power  Ihould  be  committed,  which,  either  by 
their  immediate  operation,  or  by  the  prece- 
dents they  might  eftablilh,  Ihould  undermine 
the  liberty  of  the  fubjedt.  The  People,  it  will 
be  faid,  would  then  have  their  remedy  in  the 
Legiflative  power  poffeffed  by  their  Reprefen- 
tatiVes.  The  latter  would,  at  the  firft  oppor- 
tunity, interfere,  and  frame  fuch  Bills  as  would 
prevent  the  like  abufes  for  the  future,.  But 
here  we  muft  obferve,  that'the  Affent  of  the  So- 
vereign is  neceffary  to  make  thofe  Bills  become 
Laws ;  and  if,  as  we  have  juft  now  fuppofed, 
he  had  no  need  of  the-  fupport  of  the  Com- 
mons, how  could  they  obtain  his  aifent  to 
laws  thus  purpofely .  framed  to  abridge  his 
authority  ? 
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.  Again,  let  us  fuppofe  that,  inftfead  of  Con- 
tenting itfelf  with  making  flow  advanced  to 
defpotifm,  the  Executive  power,  or  its  Mini* 
fters,  fliould  stf  once  openly  iavade  the  liberty 
of  the  fubjedt.  Obnoxious  n\en.  Printers  for 
inllance,  or  political  Writers,  are  deftroj^d; 
either  by  military  violence,  or,  to  do  things 
Vrith .  more  fecurity,  with  the  forms  of  law. 
TJien,  it  will  befaid,  theRep/efentativesofthe 
People  would  impeach  thte  perfons  concertied 
in  thofe  meafures.  Though  unable  to  reach  a 
King  who  perfonallyi  can  do.  no  wrongs  they  at 
kaft  would  lay  hold  of  thofe  Men  who  were  the 
immediate  inftruments  of  his  tyrannical  pro* 
ceedings,  and  endeavour,  by  bringing  them  ta 
condign  punilhment,  to  deter,  future  Judges  or 
Minifters  from  imitating  them.  All  this  I 
grant;  and  I  will  even  ^dd,  that,  circum- 
llanced  as  the  Reprefentativqs  of  the  People 
now  are,  and  having  to  do  with  a  Soverciga 
who  can  enjoy  no  dignity  without  their  af- 
fiftance,  it  is  moft  likely  that  their  eadea- 
vours  in  the  purfuits  of  fuch  laudable  objcfls> 
would  prove  fuccefsful.  But  if,  on  the  contrary,  ^ 
the  King,  as  we  have  fuppofed,.  flood  in  no- 
need  of  their  afliftance,  and  moreover  knev^p 
that  he  fliould  never  want  it,  it  is  impbflible 
to  think  that  he  would  then  fufier  himfelf  to 
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tem^ia  a  tan}^,  rfp^^tof  of  their  proceedings, 
frhe  UiipeachiBJ^n|s  dius  brought  by  then^ 
svoitltl  itntuediately  prove  the  figaa|  of  thei^ 
diftniifion ;  and  the  King  wcuild  make  hade,  hf 
dific^ying:th^m^  both  to  revengd  what  wouldl 
then  be  called  (he  iivTolence.of  the  Commons* 
and  to  fecure  his  Minifters. 

But  even  thofe  are  vain  fuppofiti<^s :  t^e 
evil  W'Ould  reach  much  fafftber ;  and  we  may 
be  affurcd  that  if  ev>er  the  Crown  was  to  be  in 
a  condition  to  gov^ern  without  the  afliftance  of 
the  Reprefentatives  of  the  PeopJe,  it  would 
difmifs  th^m  fdr  ever,  and  thus  rid  it^If  of  an 
Affembly  which^  While  it  continued  to  be  k 
ciog  <Ai  its  power,  ^ould  no  longer  be  of 
any  fervice  to  it.  This  Charles  the  FLrft  at- 
tempted to  do  when  he  found  his  Pafliaments 
grew  rtha&ioryk,  and  the  Kings  of.  Enmcc 
really  have  done,  With  refpe^  to  thi?  Oenend 
Elates  of  their  Kingdom* 
>  And  indued  tf  We,  confider  the  ex^nt  dfthc 
Prerogative  of  the  King  of  Ehgl^nd,  and 
etpcc.iaily  the  clrcumftance  of  his  ^ompl^tely 
i^ndng.  in  him&lf  all  ^he  executive  -  and  adiPe 
pfiwens  in  the  ^State,  qim  ihall  find  that  it  ts  no 
c^i^geiratioQ  ta  hy^  that  he  has  power  fu^ 
ficient  to  be  as  aibitratT;  as  the  King&of  Ff  ainoOf 
W&:ti%j^t  for  the  right  of  taxation,  which,  ia 
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England,  is  pofieifcd  by^  tht  Ptfople ;  and  the 
only  conftimtional  diffe*en6e  bctweeit  fhisS 
French  and  Engliih  Nations  k,  that  the  foi^mer 
can  neither  c©tifer  bebeflt$  o*  their  I^oVei^eigri^ 
fioT  hinder  his*  rticafures ;  wllile  the  latter,  how 
cxtenfive  foevef  the  Prerogative  of  their  King 
jnfty  be,  cdii  deny  him  thfe-  meads  of  eiert'i 
Jngit,  .    •'  ' 

But  here  a  Moft  important  dbfervitionis  td 
be  made;  and  lehtrfeatthe  reader's  attehkiih  t6 
the  fubjea,  "f  his  right  of  granting  ibbfididi 
%o  the  Crown,  can  only  be  eflfedual  when  it 
is  exerciied  by  one  Aflembly  alone.  Whei>  fe- 
veral  diftindt  Affembties  have  it  Equally  ifi 
their  power  to  fupply  the  Wants  of  the  J'riacJci 
the  cafe  becomes  totally  altered.  The  coiii-* 
petition  which  fo  iaflly  takes  placfe  bttwcfeii 
thofe  different  Bodies,  and  even  the  bare  cdhfci- 
pufnefs  which  each  entertains  of  its  rnabitlt^  to 
hinder  the  meafures  of  the  Sovereign,  render  it 
impoffible  for  thetp  to  make  zby  cffedhial  con^ 
^itutionaf  ufe?  of  their  privlleg^^  *^  THofe  drf4 
<«  ferent  Parlian^eRts  or  Eflat^s  (to  repeat  ihi 
^*  obfervatiof^  introduced  In  the  former  part 
«*  of  this  Work)  having  no  means  of  recorn-i 
<^  mending  themfelves  to  their  Sovereign,  but 
^^  their  fuperlor  readinefs  in  complying  witH 
tf  hU  den^ai^ds^  vie  with  each  other  in  gran[t't 
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ing  what  it  would  not  only  be  fruitlefs,  but 
even  dangerous  to  Tefufe.  And  the  King, 
*«  in  the  mean  time,  foon  comes  to  demand 
Y  as  a  tribute,  a  gift  which  he  is  confident  to 
*f  obtain/*  In  fliort,  it  may  be  laid  down  as  a 
maxim,  tijat  when  a  Sovereign  is  made  to  de^ 
pend,^  ip  regard  to Jiis  fupplies,  op  more  Af- 
femblies  than  one,  he,  in  fad,  depends  upon 
pone.  And  indeed  the  Kipg  of  France  is  not 
jndeperidejit  on  his  Peoi>le  for  his  necejQTary 
fupplies,  any  otherwife  than  by  drawing  the 
fame  from  feveral  different  Affemblies  of  their 
Reprefentatives :  the  latter  have  in  appearance 
a  right  to  refufjs  all  his  demands  :  and  as  the 
[  EngUfli  call  the  grants  they  make  to  their 
fcngs.  Aids  or  Subfidies,  fo  do  the  Eftates  of 
the. French  provinces  call  th^iv^s  Dons gratnits^ 
or  free  eifts. 

What,  is  it,  therefore,  that  conftitutes  the 
difference  betweem  the  political  fitiiation  of  the 
French  and  Englifli  Nations,  fince  their  rights 

thus  feem  outwardly  to  be  the  fame  ?  The  differ 
rence  lies  in  this,  that  there  has  never  been  in 
England  more  than  one  Affembly  that  could  fup- 
ply  the  wants  of  the  Sovereign.  This  has  always 
Jcept  him  in  a  flatc,  not  of  a  feeming,  but  of 
a  real  dependence  on  the  Reprefentatives  of  the 
people  for  his  neceflary  fupplies;  and  how  low 


O  F    E  N  G  L  A  N  a    "      519 

focvcr  the  liberty  of  the  Subjeft  may,  at  par- 
ticular times,  have  funk,  they  have  always 
found  themfelves  poffeffed  of  a  moft  efFedtual 
means  of  reftoring  it,  whenever  they  have 
thought  proper  fo  to  do.  Under  Henry  the 
Eighth,  for  inftance,  we  find  the  Defpotifm  of 
the  Crown  tp  have  been  carried  to  an  aftonifli*- 
ing  height :  it  was  even  enadted  th^t  the  Prot^ 
clamations  of  the  King  Ihould  have  the  force 
of  law;  a  thing  which  even  in  France,  never 
was  fo  expf efly  declared ;  yet,  no  fooner  did. 
the  Nation  recover  f/om  its  long  (late  of  fu- 
pinenefs,  than  the  exorbitant  power  of  the 
Crown  was  reduced  within  its  conftitutional 
bounds. 

To  no  other  caijfe  than  the  difadvantage  of 

.^  their  fituation,  are  we  to  afcribe  the  low  con* 

dition  in  which  the  Deputies  of  the  People 

in  the  Affembly  called  the  General  Eft'ates  of 

France,  were  always  forced  to  remain.. 

Surrounded  as  they  were  by  the  p^rti^ular 
Eftates  of  thofe  Provinces  into  which  the 
Kingdom  had  been  formerly  divided,  they 
never  were  ^ble  to  ftipulate  conditions  with 
their  Sovereign ;  and  inftead  of  making  their 
right  of  granting  fubfidies  to  the  Crown  fervc 
to  gain  them  in  the  end  a  Ihare  in  Legiilation;, 
they  ever  remained  confined  to  the  naked  prii^ 

LI4 
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vilege  of  "  humble  Supplication  a^4  Reaaofi-! 
«  ftrance." 

Thofe  Eftfttes^  however,  as  all  the  gtett 
lx>r4s  in  France  were  admitted  into  them,  be- 
gan  at  length  to  appear  dangerous ;  and  as^ 
the  King  could  in  the  mean  time  do  without: 
their  aifiitance,  they  were  iet  afide.  But  icTe^ 
ral  of  the  particular  Eftates  of  thd  Provinces 
arc  ^referved  to  this  day  :  fome,  which  for 
temporary  rcafons  had  been  abolifhed,  havcf 
feeen  reftored :  nay,  fd  manageable  have  po- 
pular Affemhlies  been  found  by  the  CfQwn, 
when  ft:  has  to  do  with  tnany,  that  the  kind 
6f  Government  we  mention  is  that  which  it 
has  been  found  moft  convenient  to  aflign  to^ 
Corfica;  and  Cprfica  has  been  made  ifn  payi 
S  Etats  {a). 

(a)  An  idea  of  the  nafinex*  iti  whiek  ibe  bofinefif 
of  granting  {applies  to  the  Crowo,  was  coadudled  hf 
the  Statps  of  the  prpvioce  of  Britaany,  uider  ihe  rtign 
of  Lewis  the  Fourteenth,  may  hfr  fofined  from  fevera^ 
Ifvefy  ftroites  to  be  met  with  in  the  Letters  of  Mad,  d« 
S^vlgiie,  whorcr  Eftatc  lay  in  that  Province,  and  who 
lttti{0ftett  9fiifted  ac  fii6  hoildtng  of  thofe  States.  Tktf 
granting  of  fuppKes  was  i^t«  it  feemsy  loojied  npotc 
as  any  ferious  kind  of  bafiMfa,  The  w]^ole  tim«  thci 
S^taCes  ^tre  fitting,  was  a  continued  fcene  of  fcflivity 
aid  enferta't'nmeRt :  the  canvafling  of  the  demands  of 
the  C*!^^  was  chicOy  oirridd  on  at  t&#  tab(e  t(  the 
Nobleman  who  lis^d  been  deputed  from  Court  to  hold 

^  ....  "...        .^  Jl  «^s'"  •  J-«V 
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That  the  Crown  in  England  ihould,  on  i 
fudden,  render  itfelf  independent  dn  the  Com-i 
mons  for  its  fuppHes,  that  ts,  ftould  oil  a  fud-» 
den- fuccefsfuUy  affume  to  itfelf  a  right  to  lay 
jtaxes  on  the  Subject,  by  its  pvrn  authority,  i$ 
jaot  certainly  an  event  ip  any  degree  likely  td 
take  place,  nor  indeed  that  ihould,  at  this  pre- 
fent  time,  raife  any  kind  of  political  fear.  But 
it  is  not  equally  imprafticable  that  the  right 
of  the  ReprefentsltiYes  of  the  f^eople  might  be* 

die  States;  and  erevf  thug  ^sa^  cdtmnoi^y  decided 
by  a  kind  of  acclamation.  In  a  ceroiia  Afcmhly  of 
tliofe  States,  the  Duke  of  Chaulne$;^  the  Lord  Deputy^ 
^ad  a  prefent  of  fifty  thoufand  crowns  mad^  to  him»  aa^ 
ywll  as'  a  confiderable  one  for  his  Duthefs,  befides  ob- 
^niog  the  demand  of  the  Court :  and  the  Lady  w&^txote 
here,  commenting  fomewhat  jocularly  on  thefe  grants,: 
fayfl,  C4  si^eft  fat  jue  nous  fiyont  riches ;  rnais  xoUt  Jbmmes 
^onnites^  nous  a<vons  du  couragCy  &r  entrt  mdi  H  une  bewe^ 
nous  ne  fievom  rjen  refufir  a  not  amis,  **  It  is  not  that  we 
f*  are  rich ;  but  we  are  civil,  we  are  full  of  courage,  and,- 
<<  betwee;i  twelve  and  one  o'clock^  we  iM^e  unable  to  deny 
«'  any  thing  to  our  fri^ds," 

The  different  Provinces  of  Fran^e^  t(  qiay  be  obferved, 
;^re  liable  to  pay  feveral  taxes  befides  thofe  impofed  on 
them  by  their  ow9  States.  I>ean  Tucker,  in  one  of  his 
Tradls,  in  which  he  has  thoeght  proper  to  quote-  thir 
Work)  hasr  added  to^  the  above  inftance  of  the  French 
Provinces,  that  of  the  States  of  the  Auftiian  Netherlaads. 
which  is  very  concluiive.  And  exa9iples  to  the  fame 
purpofe  might  be  (upplTed  hy  all  thofe  Kingdoms  of  Ea« 
rop^  in  which  Provincial  States  are  held. 
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come  invalidated,  by  boing  divided  m  the  man- 
ner that  has  been  juft  defcribed.- 

Such  a  divifion  of  the  right  df  the  People 
might  be  effeded  feveral  different  ways*  Na- 
tional calamities  for  •  inftance,  unfortunate  fo* 
^eign  wars  attended  with  lofs  of  public  credit, 
might  fuggeft  methods  for  raifing  the  neceflary 
fupplies,  different  frpm  thofe  which  have  hi- 
therto  been  ufed.  -Dividing  the  Kingdom  into 
a  certain  number  pf  parts,-  which  Ihould  fe-, 
verally  vote  fubfidies  to  the  Crown,  or  even 
dlftin£t  afleffments  to  be  made  by  the  different 
Counties  into  which  England  is  now  divided, 
tnighti  in  the  circumftances  we  fuppofe,  be 
looked  upon  as  advjfeable  expedients;  and 
thefei  being  once  introduced,  might  be  con- 
tinued afterwards. 

Another  divifion  of  the  right  of  the  People, 
niuch  more  lik,ely  to  taki^  place  than  thofe 
jull  mention^e'd,  might  be  fu(;:h  as  might  arife 
from  acquifitions. of  foreign  dominions,  the  in- 
habitants of  which  fhould  in  time  claim  and  ob- 
tain  a  right  to  treat  diredly  with  the  CrotVn,  and 
grant  fupplies  to  it,  without  the  interference  of 
the  Britiih  Legiflature,    .      :        . 

iBhould  any  Colonies  acquire  the  right  we 
mention — Ihould,  for  inftance,  the  Aftierican 
Colonies  have  acquired  it,  as  they  clainied  it^ 
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if  is  not  to  be  doubted  that  the  confequences 
that  have  refulted  from  a  divifion  like  that  we 
mention  in  moft  of  the  Kingdoms  of  Europe, 
would, alfo  have  taken  place  lu  the  Britilh  do- 
minions, and  that  that  fpirit  of  competitioa  • 
which  has  been  above  defcribed,  would  in  time 
have  manifefted  itfelf ;  between  the  different 
Colonies,.  This  defire  of  ingratiating  themfelvcs  . 
with  the  Crown,  by  .means  of  the ,  privilege 
of  granting  fupplies  to. it,  has  even  been  openly 
confefled  by  an  Agent  of  the  American  Pro- 
vinces (^),  when,  on  his  being  examined  by 
the  Houfe  of  Commons,  in  the  year  1766, 
he  fajd,  "  the  granting  Aids  to  the  Crown ^  is  the 
^^  only  means  the  jimericans  have  of  recommending 
**  themfclves  to  their  Soz'ereign"  And  the  events 
that  have  of  late  years  taken  place  in  America, 
render  it  evident  that  the  Colonies  would  not 
have  fcrupled  going  any  lengths  to  obtain  fa- 
vourable conditions  at  the  expence  of  Britain 
and  the  Britiih  Legiflature. 

That  a  fimilar  fpirit  of  competition  might 
be  raifed  in  Ireland,  is  alfo  fufficiently  plain 
from  certain  late  events.  And  Ihould  the 
American  Colonies  have  obtained  their  de- 
mands,  and  at  the  fame  time  fhould  Ireland 
and  America  have  increafed  in  wealth  to  a  cer- 

(a)  Do&or  Franklin. 


524    THE   CONSTItUtlON 

tain  degree,  the  time  might  have  come  at 
which  the  Crown  might  have  govCTncd  Eng- 
land with  the  fupplies  of  Ireland  and  American- 
Ireland  with  the  fupplies  of  England  and  of 
the  American  Colonies — and  the  American 
Colonies  with  the  motrey  of  each  other,  an4 
of  England  and  Ireland. 

To  this  it  may  be  objeftcd,  that  the  fupplies 
granted  by  the  Colonies,  even  though  joinc4 
with  thofe  of  Irelapd,  never  (;ould  have  rifen 
to  fuch  a  height  as  to  have  counterhalancecf 
the  importance  of  the  Englifh  Commons.—— 
I  anfwer,  in  the  firft  place^  that  there  woul4 
have  been  no  neceffity  that  the  aids  granted 
by  Ireland  and  America  Ihould  have  rifen  tq 
an  equality  with  thofe  granted  by  the  Brijtiih 
Parliament :  }t  would  have  been  fufficient,  tq 
produce  the  efFefts  we  mention,  that  they  hacj 
only  borne  a  certain  proportion  with  thefe  latr 
ter,  fo  far  as  to  have  conferred  on  thje  Crown, 
a  certain  degree  of  independenge,  and  at  the 
fame  time  have  raifed  in  th^  Engljih  Commons^ 
a  correfpondent  fenfe  of  lelf-diifidence  in  the 
cxerclfe  of  their  undoubted  privilege  of  grant-, 
ing.  Of  rather  r^fufrng^  fubfidies  to  the  Crown. 
'-^-Here  it  muft  be  remembered,  that  the  right 
of  granting,  or  refufing,  fupplies  to  the  Crown,^ 
is  the  only  ulthqiate,   fofcableij  privilege  ^o 
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Britilh  Parliament  poffefs  :  by  the  Conftitutioa 
they  have  no  other,  as  hath  been  obferved  ia 
the  beginning  of  this  Chapter :  this  circum- 
ftance  ought  to  be  combined  with  the  abfolute 
cxolufivenefs  of  the  executive  powers  lodged  in 
the  Crown-^with  its  prerogative  of  diffenting 
from  the  Bills  framed  by  Parliament,  and  even 
of  diffolving  it  (a). 

{«)  Being  witk  Dodor  Franklin  at  his  houCe  in  Craven* 
fireety  fome  months  before  he  went  back  to  America* 
I  mentioned  to  him  a  few  of  the  remarks  contained  in 
Yhu  Chj^ter,  and,  in  general,  that  the  claim  of  die 
Aneiictn  Colonies  dife6Uy  claflied  with  one  of  tho 
vital  principles  of  the  £ngiifh  Confutation.  Theobferva** 
Cion^.I  r^nember,  ftrock  him  very  much  :  it  led  hinvaf« 
.  cerwards  to  {peak  to  me  of  the  examination  he  had  ander* 
gone  in  the  Hooft  of  Commons  ;  and  he  concluded'with 
lendimr  me  the  vohimie  of  the  CoUcftioA  of  PMrUamgntarf 
Dibatfs^  in  whkh  an  account  of  it  Js  conuined;  Finding 
the  conftitQtional  tendency  of  the  claim  of  the  An^rican^ 
to  be  a  fubje£t  not  very  generally  underftood,  I  added  a 
few  paragraphs  concerning  it,  in  the  Englifh  Edition  | 
Come  ti^e  after  gave  of  tiiis  work  1  txsd  being  now  iboofr 
CO  give  a  third  Edition  of  the  fdine,  I  iuve  diooglit  it 
»igbt  not  be  amifs  to  write  fomethii^  mone  oompaft  oa 
die  fabje^y  imd  have  accordingly,  added  the  prefent  nom 
Chapter^  ioCo  which  I  have  transferred  thefcwadditsaMt 
paragraphs  I  mention,  leaving  in  the  place  where  diof 
ftood  (pag«  45.]  only  the  general  obfervations  on  the  right 
<^  granting  r«bfl(Ues»  whidk  were  formeily  in  the  Freack 
work.     Several  of  thekbeas^  aaxLxven  ej^icfiona  xobp 
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I  fhall  mention  in  the  fecond  place,  a  re-' 
fnarkable  fact  in  regard  to  the  fubjeft  we  arc 
treating  (which  may  ferve  to  fhew  that  Poli- 
ticians are  not  always  confiflent,  or  even  fa- 
gacious,  in  their  arguments),  which  is,  that 
the  fame  perfons  who  were  the  mod  ftrenuous 
advocates  for  granting  to  the  American  Co- 
lonies their  demands,  were  at  the  fame  time 
the  moft  fanguine  in  their  predictions  of  the 
future  wealth  and  greatnefs  of  America,  and 
at  the  fame  time  alfo,  ufed  to  make  frequent 
complaints  on  the  undue  influence  which  the 
Crown  derives  from  the  fcanty  fupplies  granted 
to  it  by  the  kingdom  of  Ireland  (a). 

Had  the  American  Colonies  fully  obtained 
their  demands,  both  the  effence  of  the  prefent 
Englifh  Government,  and  the  condition  of 
the  Englifh  People,  would  certainly  have  been 
altered   thereby  :   nor  would  fuch   a  change. 

tained  in  this  Chapter,  made  their  appearance  in  the 
PuhMc  Advertifir^  about  the  time  I  was  preparing  the  firft' 
Edition :  I  fcnt  them  myfelf  to  tliat  Newfpaper,  under 
the  iignatore  of  jidvena,  I  mention  this  for  the  fake  of 
thofe  perfons  who  may  perchance  remember  having  feea 
the  fretch  I  allude  to. 

(a)  For  in  dance,  the  complaints  xnade  in  regard  to  the 
penHoiu  on  the  Irifh  eftabliihment,    ' 
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have  been  inconfiderable,  but  in  proportion  as 
the  Colonies  Ihould  have  remained  b  a  ftate  of 
national  poverty  faj. 

(a)  Wh.n  I  obferve  that  no  Man  who  wifted  for  th. 
prefervat.on  of  the  form  and  fpirit  of  the  Elgliih  Confti- 
tunon    ought  to  have  defired  that  the  claim  of  the  Ame- 
rican Colome,  might  be  granted  them,  neither  do  I  mea« 
W  fay  that  the  American  Colonies  fhould  have  given  «o 
the.  clain».      The  wifdom   of  Minifter,.  i„    re^aS  Z 
American  affau,.  ought  to  hare  been  conftantly  employed ' 
lU  making  the  Colonies, ufefal  to  thi,  Country,  and  iu^. 
fame   time,  in   hiding    their   fubjedion    from    them    U^ 
caution  which  i,,  after  all,  more  or  left  ufed  in  cvj^l 
Government  upon  earth) ;  it  ought  to  have  been  everted- 

nca,  from  being  brought  to  an  iffue.  to  any  f„ch  claflmx. 
d^emma  as  would  render  difobedience  on  the  on    l^. 

id  able  ?h:    r '":  "'*^'  ^'"'"'^  ^-^'^  - 

avoidable.     The  generality  of  people  fancy  that  Miniaer.^ 
ufe  a  great  depth  of  thought,  and  much  forecaft  ^   ^ 
operations;  whereas  the  truth  i,,  that  Miniftcrs  in  aU 
Countries,  never  think  but  of  providing  for  p^fent    im 
-cdiate    contingencies ;  i„  doing  which  they  Sand, 
follow  t  e  open  track  before  them.      This  mXd  d^^ 
very  well  for  the  common  courfe  of  human  affairs  ^1 
even  i.  the  fafeft  ;  but  whenever  cafes  and  ci  cumfta^e:, ' 

Sancturof'rT'     ^'*.  "'^"'"^^  ^--  O-''^^" 
t-ftancellor  of  Sweden,  one  day  when  his  Son  was  cxnrefl- 

ing  to  him  his   diffidence  of  his  own  abaitiraThl 

dread  with  which  he  thought  of  ever  engaging  i^  1 1 

»agement  of  public  affairs,    made  the   fS  "      iT. 

.niwer  to  him;   i^-.  «/  ///.  i^a.  fJ^JZ^^^Jt 

rept^v,undus  (You  do   not  know    mv  fo„        {'^  u" 

litde  wifdom  the  World  i,  goverTedO   ^  ' 

^  Mattcrt 


5f8     THE  CQNSTITUTIOM 


CHAP-      XXL 

Conclujion. — A  few  words  on  the  nature   qf  tU 
Div^ums  that  take  place  in  England^ 

I  Shall  conclude  this  Work  with  a  few  ob- 
fervations  on  the  total  freedoai  ixam  vio^ 
lence  with  which  the  political  difputes  and 
Qontentions  in  England  are  coadu&^d  and 
terminated^  in  order  both  to  give  a  farther 

Matters  having  come  to  an  eraption,  it  was  bo  longer 
tt  be  expeded  they  could  be  compromifed  by  the  pal** 
Ibtive  offers  fent  at  different  times  from  this  Country  to 
America.  When  the  Earl  of  Carlifle  folieited  to  be  at 
the  head  of  the  folemn  Commiffion  that  failed  for  the 
pnrpole  we  mendoni  he  did  not  certainly  fhew  modefty 
equal  to  that  of  the  Son  of  Chancellor  Oxenftiern.  It 
has  been  faid  that,  in  that  flage  of  the  conteft^  the  Ame» 
ikans  could  not  think  that  the  propofals  thus  fent  to 
theniy  were  feriooily  meant :  however,  this  cannot  havo 
been  the  principal  caufe  of  the  mifcarriage  of  the  com- 
nsiffion.  The  fad  is,  that,  after  the  Americans  had  been 
once  made  to  open  their  eyes  on  their  political  fitnation, 
and  rendered  feniible  of  the  local  advantages  of  their 
Country,  it  was  become  in  a  manner  impofiible  to  have, 
flruck  with  them  any  bargain  at  which  either  Nation 
would  have  afterwards  caufe  to  rejoice,  or  even  to  have 
made  any  bargain  at  all.  It  would  be  needlefs  to  fay 
here  any  thing  more  on  the  fub]e£l  of  the  American  contefl. 

The  motto  of  one  of  the  Engli{h  Nobility,  fliould  havo 
been  that  of  Minifters,  in  their  regulations  for  rendering 
the  Colonies  ufeful  to  the  Mother  Country, — Fairg  font 
Mre. 
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|)i'odf'of  the  foundnefs  of  the  principles,  dri 
which  the  ''Englifh  Government  is  f(>unded, 
&Ad '  to  cohfute  in '  general  the  opinion  of 
Foreign  Writers  or  Politicians^  who,  milled  by 
the  apparent  heat  with  which  thofe  difputcs 
'  are  fometimes  carried  on, .  and  the  clamour,  to 
which 'they  give  occalioh,  look  upon  England 
as.  a  perpetual  feene  of  civil  broils  and  dif- 
fenfionsv  .   .  • 

In  fadt  it  we  coniidei*,  in  the  firft  place, 
the  conftant  tenor  of  th^  condudt  of  the 
Parliament^  we  Ihall  fee  that  whatever  differ- 
ent views  the  fevcral  Branches  that  comp.ofe  it 
may  at  times  purfue^  and  whatever  ufe  they 
may  accordingly  make  of  their  privileges,  they 
never  go,  in  regard  to  each  other,  beyond 
the  terms,  not  only  of  decency,  but  even  of 
that  general  good  underftanding  which  ought 
to  prevail  among  them. 

Thus  the  King,  thougk  he  preferves  the 
ftyle  of  his  Dignity,  never  addrefles  the  two' 
Houfes  but  in  terms  of  regard  and  affedion  ; 
and  if  at  any  time  he  chufes  to  rcfufe  their 
Bills,  he  only  fays  that  he  wiU  confider  of 
them  (k  Roy  s'advifera) ;  which  is  certainly  2k 
gentler  expreffion  than  the  word  Feto. 

The  two  Houfes  on  their  part,  though  very 
jealous,  each  within  their  own  walls,  of  th« 
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freedom  df  fpeech,  arc,  on  the  other  'hand, 
careful  that  that  liberty  fhall  never  break  out 
into  unguarded  expreiSons  with  regard  to  the 
perfbn  of  the  King*  It  is  even  a  conftant  rule 
amongft  them  never  to  mention  him,  when 
they  mean  to  blame  ^the  adminiftration ;  and 
thofe  things  which  they  may  choofe  to  cenfurc, 
even  in  the  Speeches  nud^  by  the  King  in 
perfon,  and  which  are  plainly  his  own  ads, 
are  never  confidered  but  as  the  deed  of  his 
Miniilers,  or  in  general  of  thofe  who  have  ad- 
vifed  him. 

The  two  Houfcs  are  alfo  equally  attentive 
to  prevent  every  ftep  that  may  be  inconfiftcnt 
with  that  refped  which  they  mutually  owe  to 
one  another.  The  examples  of  their  differ- 
ences with  each  other  are  very  rare,  and  were 
for  the  mpft  part  mere  mifunderftandings. 
Nay,  in  order  to  prevent  all  fubjeft  of  alter<:a- 
tion,  the  cuftom  is,  that  when  one  of  the 
two  Houfes  refufes  to  confent  to  a  Bill  pre- 
fented  by  the  other,  no  formal  declaration  is 
made  of  fuch  rcfufel ;  and  that  Houfe  whofe 
Bill  is  rejeded,  le^ms  its  fate  only  from  their 
hearing  no  more  of  it,  or  by  what  the  Mem- 
bers may  be  told  as  private  perfons. 

In  each  Houfe,  the  Members  take  care, 
even  in  the  heat  of  debate,  never  to  go  be- 
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yond  icertain  bounds  in  their  manner  of  fpeak* 
ing  of  each  other :  if  they  were  to  offend  in 
that  refpedt,  they  would  certainly  ipcur  the 
cenfure  of  the  Houfe.  And  as  reafon  has 
taught  Mankind  -to  refrain,  in  their '.wars, 
from  all  injuries  to  each  other  that .  Ki^ve 
no  tendency  to  promote  tlje 'main  objqft  of  their 
contentions,  fo  a  kind  of  Law  of  Natibha 
(if  I  may  fo  dxprefs  myfelf )  has  been  intr'o- 
duced  among  the  perfons  who  form,  the  Par- 
liament and  tike  a  part  in  the  debates  r  they 
have  difcovered  that  they  may  very  well  be  of 
oppofite  parties,  and  yet  not  hate  and  perse- 
cute ope  another.  ,  Coming  frelh  from'  ^eba^s 
carried  on  even  with  cpnfiderable  vya^ni^h^  thpy 
meet  without  reluftance  in  the  ordinary  inter- 
cpurfe  of  life  j  and,  fufpending  ajl  hoftilities, 
they  hold  every  place  out  of  ParUan>,ent  to  be 
neutral  gropnd. 

In  regard  to  the  g^n^rality  of  the  Peo- 
ple, as  tliey  n^vcr  arc  c^U^d  ppoa  t^  S^fP^ 
to  ^  final  dejcifion  with  refped:  tc^  any.  p^l^lic 
meafures,  orcxprefsly  to  concur  ;n  fupppyt- 
ing  them,  they  preferv£  themfe^ves  ftiU  pwie 
ffcc  from  party  fpirit  than  their  Reprcfeitfa- 
tives  themfelves  fpn^etimes  are*  Confidering, 
as  wc  have  pbferved,  the  affairs  of  Govern- 
ment siiS  only  matter  pf  fpeculation,  th^y  fK* 
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yer'have  occafion  to  engage  in  any  vehement 

^  ippntetts.  among  thcoifelves  on  that   account. 

Much  iefs  do  thw  think  pf  taking  ^an  aftive 

and  violent  part  in  the  differences  of  particular 

'  fa^iohs,  or  the  'quarrels  of  private  individuals. 

Ajid  thofe  family  feudSj  thofe  party  animofitics, 

.thofe   viiftories^  and  ^  confequent    outrages  of 

.jE^<3:4ons   alternately   fuccefsful,    in   Ihort,   all 

^thpfe.inconveniehcies.which  In  fo  many  other 

-States,  have  conftant-ly  been  the  latteadants  of 

lib^rty^  apd  which  Authors  te|l  us  we  muft 

fubmit  to>  as  the  price  of  it,  are  things  in  very 

grqat  n^eafurf;  yoknown  in  England. 

But  are  not  the  .Englifli  perpetually  mak- 

^  ing;^  complaints  agamft   tKe   Adminiftration  ? 

and  Jdo.tfeey  not  Tpeak  and 'write  as  if  they 

were    contmtially  expofcd    to    grievances  of 

every 'kind?  '      ' 

Undoubtedly,  I  fliall  anfwer,  in  a  Society  of 
Beings  fubjedl  to  -error,  '  diffatisfadions  will 
iieceffarily  atife  f rofti  ^fomc  quarter  tfr  other ; 
'  and  4n  a  frfee  Society,  they  will  be  dpenly  ma- 
'  tiif^ftfedby  complaitits.'  Befides,  ^s 'every  Man 
in  England  is  permitted  to  give  -his  opinion 
upon  all  fubje(^s,  and  as,'  to  watch  over  the 
Adminiftration,  and  to  complain  -of  griev- 
ances, is  the  proper  duty  of  the  Reprefenta- 
tivcs  of  the  People,  complaints  muft  ncccf- 
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farily  bq.he^rd  .in  fuch  a  Government,  ^and 
even  more  frequently,  and  upon  mprfe  fubje(9:S| 
than  in  any  other.  ;'     " 

But  thofe  complaints,  it  ihould  be  remem^. 
bered^  are  not,  in  England,  the  cries  of  op-, 
preffion  forced  at  laft  to  break  its  filehce. 
-ThQy  do  not  fuppofe  hearts  deeply  wounded. 
Nay,  I  will  go  farther,  they  do  not  even  fup- 
pof^  ?ery  determinate  fentlments;  and  they 
are  often  nothing  more  than  the  firft  vent  which 
Men  give  to  th^ir  new,  and  yet  ur^fettjied  con- 
•  captions. 

.  The  agitation  of  men's  niinds  is  not  there- 
fore in  England  what  it  would  be  in  other 
States :  it  is  not  the  fymptom  of  a  profound 
and  general  difcontent,  and  jhe  forerunner  of 
violent  commotions.  Fofcfeeni  regulated,  even 
hoped  for  by  the  Cpnftitution,  this  agitation  ani- . 
mates  all  tbe.different  parts  of  the  Stat^^  and  i«to 
"be  confidered  only  as  the  beneficial  viciffitude 
of  the  feafons.  The  governing  Power  being, 
dependant  on  the.  Nation,  is  oftea  thwarted, 
but  fo  long  as  it  continues  to  deferve  the  af- 
feftbn  of  the  People,  qan  never  be  endangered. 
I/ike  a  vigorous  Tree  which  ftretches  it« 
branches  far  atid  wide,,  the  ilighteft  breath  can 
put  it  in  motion  j  but  it  acquires  and  exerts  at 
every  mippt«  a  new  degree  of  force,  and  jefiftsi 
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the  Winds,  by  the  ftirength  and  elafticity  of  iti 
fibres,  and  the  depth  of  its  roots. 

In  a  word,  whatever  Revolutions  may  at 
times  happen  among  the  perfons  who  condudl 
the  public  affairs  in  England,  they  never  oc- 
cafioji  the  fliorteft  cerfation  of  the  power  of 
the  Laws,  nor  the  fmalleft  diminution  of  the 
fecurity  of  individuals.  A  Man  who  Ihould 
have  incurred  the  enmity  of  the  moft  power- 
ful Men  in  the  State— what  do  I  fay  ! — though 
he  hid,  like  another  Vatimus^  drawn  upon  him- 
felf  the  united  deteftation  of  all  parties,  might, 
uh'det  the  protet^n  df  the  Laws,  and  by  keep- 
ing within  the  bounds  required  by  them,  con- 
tinue to  fet  both  his  enemies  and  the  whole 
Nation  at  defiance. 
•  The  limits  prcfcribe'd  to  this  book  do  not 
admit  6f  entering  into  any  farther  particulars 
on  the  fubjefl:  we  are  treating  here  ;  but  if  we 
were  to  purfufe  this  enquiry,  and  examine  into 
the  influente  which  the  EngUlh  Government 
has  bn  the  nianners  and  cuftoms  of  the  People, 
perhaps  we  ftrotiH  firid  that,  iiiftead  of  infpiring 
them  with  aiiy  difpofition*  to  diforder  or  anar- 
chy, it  produces  in  them  a  quite  contrary  ef- 
fcd.  As  they  fee- the  higheft  Powers  in  the 
State,  cdnftalitly  Tubhiit  to  the  Laws,  and  they 
Receive-,  thcmfelvcs,  fuch  atettain  protcftion 
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from  thofe  laws,  whenever  they  appeal  w  them, 
it  is  impoffibk  but  thiy  muft  infenfibly  contraflt 
a  deep-rooted  reverence  for  them,  which  can 
at  no  time  ceafe  to  have  fome  influence  on  their, 
aiftions.  And,  in  fadt,  we  fee  that  even  the 
lower  clafs  of  the  People,  in  England,  notwith- 
ftanding  the  apparent  excefies  into  which  they 
are  fometimes  hurried,  poflefs  a  fpirit  of  juftice^ 
and  order,  fuperior  to  what  is  to  be  obfcrvcd 
in  the  fame  rank  of  Men  in  other  Countries. 
The  extraordinary  indulgence  which  is  fliewn 
to  accufed  perfons  of  every  degree,  isnot  attend- 
ed with  any  of  thofe  pernicious  confequences 
which  we  might  at  firft  be  apt  to  fear  from  it* 
And  it  is  perhaps  to  the  nature  of  the  Englilh 
Confticution  itfelf  (however  remote  the  caufe 
may  perhaps  feem)  and  to  the  fpirit  of  Jufticc 
it  continually  and  infenfibly  difFufes  through- 
out all  orders  of  the  People,  thzx  we  are  to  at- 
tribute the  fingular  advantage  pofiefled  by  the 
Engliih  Nation,  of  employing  an  incomparably 
milder  mode  of  adminiftering  Juftice  in  crimi- 
nal matters  than  any  other  Nation,  and  at  the 
fame  time  of  affording  perhaps  fewer  inftanc^s 
cf  violence  or  cruelty. 

Another  confequence  which  we  might  ob- 
ferve  here,  as  flowing  alfo  from  the  principles 
of  the  Edglifl^  Government,  is  the  moderate 
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Ijehaviour  of  all  thoft  who  are  invefted  with 
any  branch  of  public  authority.  And  if  we 
look  at  the  conduft  of  all  public  Officers  ia 
England,  from  the  Minifter  of  State,  or  the 
Judge,  down  to  the  lowcft  ofiicers  of  Juftice, 
we  find  a  fpirit  of  for^jearance  and  lenity  pre-r 
xsailing  in  England,  among  all  perfons  in  power, 
which  cannot  but  create  fomc  furprize  in  tbpfe 
who  have  vifited  other  <j©untries. 

One  circumftance  more  I  ihall  qbferve  here, 
as  peculiar  to  England,  which  is  the  coi^flant 
attention  of  the  Legiflature .  in  providing  for 
the  interefts  and  welfare  of  the  People,  and 
the  indulgences  ihewn  by  them  to  their  yery 
prejudices.  Advantages  thefe,  which  are  np 
doubt  the  confequence  of  the  general .  fpirit 
which  animates  the  whole  Englifh  Govern- 
ment, but  are  alfo  particvjlarly  owing  to  that 
circumftance  peculiar  to  it,  of  having  lodged 
the  a^ive  part  of  Legiflation  in  the  bands  of 
the  Reprefentativj?s  of  the  Nation,  and  com- 
piitted  the  care  qf  alleviating,  the  grievances 
of  the  People  to  perfon.s  who  either  feel  them, 
or  fee  them  nearly,  and  whofe  fureft  path  to  . 
advancement  and  glory  is  to  be  adkive  in  find- 
ing remedies  for  them. 

Not  that  I  mean,  however,  that  no  abufej 
Uke  place  in  the  Englilh  Government^  and 
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that  all  poiEble  good  laws  are  made  in  it,  but 
that  there,  is  a  conftant  tendency  in  it,  both  to 
cprreft  the  one,  and  improve  the  other.  And 
t)iat  all  the  laws  that  are  in  being,  are  certainly 
executed,  whenever  appealed  to,  is  what  I 
look  upon  as  the  charafteriftic  and  undifputed 
advantage  of  the*  Engliih  Conftitution.  A  Con- 
ftitution  the  more,  likely  to.  produce  all  the  ef- 
fefts  we  Jiave  mentioned,  and  to  procure  in  ge- 
neral the  happinefs  of  the  People,  in  that  it 
has  taken  Mankind  as  they  are,  and  has  not 
endeavoured  to  prevent  every  thing,  but  to 
regulate  every  thing :  I  Ihall  add,  the  more 
difficult  to  difcoyer,  becapfe  its  form  was  com- 
plicated, while  its  principles  were  natural  and 
fimple.  Hence  it  is  that  the  Politicians  of 
Antiquity,  fenfible  of  the  inconveniences  of 
the  Governments  they  had  opportunities  of 
knowing,  wilhed  for  the  eftablifhment  of  fuch 
a  Government,  without  much  hopes  of  ever 
feeing  it  effedted  (a):  nay,  Tacitus,  the  beft 
Judge  of  them  all,  confidered  it  as  a  projedt 
entirely  chimerical  (b).    Nor  was  it  becaufc 

fa)  "  Statuo  e^e  optime  conftitutam  Rempublicam 
^'  quae  ex  tribus  generibus  illis,  regali,  optimo,  Sc  po- 
ff  pulari^  roodice  confufa," — Cic.   Fragm. 

[6)  **  Cai^dtas  Nationes  &  Urb«s^  Populas,  aat 
ff  Prioresi  aut  Singali^  regunt.  Beleda  ex  his  &  con- 
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he  had  not  thought  of  it,  had  not  lefleaed 
on  it,  that  he  was  of  this  opinion :  he  had 
fought*  for  fuch  a  government,  had  had  a 
glimpfe  of  it,  and  yet  continued  to  pronounce 
it  impracticable. 

Let  us  riot  therefore  afcribe  to  the  confined 
views  of  Man,  to  his  imperfeft  fagacity, 
the  difcovery^  of  this  important  fecret.  The 
world  might  have  grown  old,  generations 
Plight  have  fucceeded  generations,  ftill  feeking 
it  in  vain.  It  has  been  by  a  fortunate  con-» 
jundlion  of  circumftances,  I  (hall  add,  by  the 
affiftance  of  a  favourable  Situation,  that  Li^* 
berty  has  at  laft  been  able  to  ered:  herfelf  a 
Temple. 

Invoked  by  every  Nation,  but  of  too  delicate 
a  nature,  as  it  ihould  feem,  to  fubfift  in  Societies 
formed  of  fuch  imperfed:  beings  as  Mankind, 
flie  ftiiewed,  and  but  juft  ihewed  herfelf,  to  the 
ingenious  Nations  of  antiquity  who  inhabited 
the  fouth  of  Europe.  They  were  conftaiitly  mif-? 
taken  in  the  form  of  the  worfliip  they  paid  to 
her.  As  they  continually  aimed  at  extending 
dominion  and  conqueft  over  other  Nations,  they 
were  no  lefs  miftaken  in  the  fpirit  of  that  wor-^ 

^'  fticnta  Reipublicx  forma,  laudari  facilias  quim  eve- 
*'  nire ;  vel  ii  eve&it,  baud  diutnrna  effe  jfOteSL"^^ 
Tac.  Ann.  lib.  iv. 
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Ihip;   and  though  they  continued  for  ages 
to  pay  their  devotions  to  her,  flie  ftill  con-  ^ 
tinued,  with  regard  to  them,  to  be  the  unknown 
Goddefs. 

Excluded,  fince  that  time,  from  thofe  places 
to  which  flie  had  feemed  to  give  a  preference, 
driven  to  the  extremity  of  the  Weftern  World,^ 
banifhed  even  out  of  the  Continent,  fhe  has 
taken  refuge  in  the  Atlantic  Ocean.  There 
it  is,  that,  freed  from  the  danger  of  external 
difturbance,  and  affifted  by  a  happy  pre-arrange- 
ment  of  things,  Ihe  has  been  able  fully  to  dif- 
play  the  form  that  fuited  her;  and  fhe  has 
found  fix  centuries  to  have  been'  neceflary  to 
the  completion  of  her  Work. 

Being  flieltered,  as  it  were,  within  a  Citadel, 
flie  there  reigns  over  a  Nation  which  is  the 
better  entitled  to  her  favours  as  it  endeavours 
to  extend  her  Empire,  and  carries  with  it,  to 
every  part  of  its  dominions,  the  bleiSngs  of  in- 
duftry  and  equality.  Fenced  in  on  every  fide, 
to  ufe  the  expreffions  of  Chamberlayne,  with  a 
wide  and  deep  ditch,  the  fea,  guarded  with 
ftrong  outworks,  its  fliips  of  war,  and  defend- 
ed by  the  courage  of  her  Seamen,  flie  pre- 
ferves  that  important  fecret,  that  facred  fire, 
fo  difficult  to  be  kindled,  and  which,  if  it  were 
once  extinguiflied,  would  perhaps  never  be 
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lighted  agaiD..  When  the  World  Ihall  have 
again  been  laid  wafte  by  Conquerors,  ihe  will 
ftill  continue  to  ihew-  Mankind,  not  only  the 
principle  that  ought  to  unite  them,  but  what  is 
of  no  lefs  importance,  the  form  under  which 
they  ought  to  be  united*  And  the  Philofo- 
pher,  when  he  confiders  the  conftant  fate  of 
ciyil  Societies  amongtt  Men,  and  obferves  the 
numerous  and  powerful  caufes  which  feem 
as  it  were  unavoidably  tQ  conduct  them  all  to 
a  ft'ite  of  incurable  political  Slavery,  takes 
comfort  in  feeing  that  Liberty  ,has*at  length 
difdofed  her  fecret  to  Mankind,  and  fecured 
an.  Afyi'um  to  hcrfclf.    . 
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j^MERICAN  Colo nie^v  til ejr.  cHiitn  of  vot^pg  fappliet 

'^  to  the  crown,  hurtful,  if  obtained,  to  the  Eiiglifli 
conditution,  522,  (^27.  .  What  ought  to  haVe  been  tbe 
general  conduct  of  minifle;s  in  legard  to  the 'colonies^ 
527,  (jzS.  .     .' 

'^ppeal^  in  cafe  of  murder,  itseOctStsy  and  to  whom  allow- 
ed, 89.  '     •  * 

Army^  rcftrifHons  on  the  power  of  the. king  in  regard 
to  the  keeping  of  it,  90,  91,  The  appropriated  funds  for 
the  paying  of  the  fame,  91.  If  not  in  Engird,  a  meant 
of  fttpporting  the  authority  of  the  crown,  .444,  .471^ 
fnffim.  How  little  its  ainilance  wa»  ufeful  to  James  IL 
468,  460.     See  Military  Pvwtr^  and  Cro^im* 

Arrcft^  method  of,  in  civil  caufet  by  the  iEi^glifli  lawt, 
113,  116.  By  the  Roman  laws,  116,  1 18.  The  alter- 
ations in  the  Engliih  law  in  that  refped^,  1 19. 

AJJimUiti^  popular,  the  difadvantages  they  lie  under  in  re« 
gard  to  their  coming  to  any  deliberate  well  weighed  refo- 
lutioa,  249,  351.  The  advantages  a  fewdiding^aiflied  ei« 
tizens  have  over  them,  2^1, 257^  262,  263,  265.  ^  TuUy's 
paiTage  concerning  them,  i66.  See  F€ofli^  Common' 
iveaiibsy  Rome, 

AfJjens^  the  people  4o  not  feem  to  have  really  enjoyed 
much  liberty  in  that  republic,  275.  An  inilan^e  of 
the  proceedings  of  the  magillrates,  ibid. 

AulaRegis^  what  kind  .ofcpurt,  i^.  The  court.of  Co«i- 
mon  Pleas  difmembered  from  it,  iii.  The  court  of 
King's  ^ench  may  be  considered  a^  the  remains  of  it, 
ti8.  •  ^ 

Author^  occadonal  perfonal  remarks  of  his,  577, 426,444, 
4  c  2 •  His  Memorials  of  human  S  vterftitioti  q  uoted,  5 1 3  • 
His  converfation  with  Dr..  Franklin,  525* 

B. 

Barons^  originally  in  a  great  meafare  independent  on  die 
cxowni  ifi  France,   I  a.      Not  fo  in  £ojUnd»  iji  21. 


INDEX, 

Uniti  m  acommon  caufe  with  the  people,  ^i^  23,  }]9| 

454»  455- 
SiMucbampf  lord,  procures  the  paffiag  of  a  ill  for  limit* 

ing  pextonal  arreilst  119. 

Bitts^  how  deliberated  upon  and  framed,  67,  68|  226,  234, 
liAm '  Se^^Commotu  and  ParUameHU 

Sill  of  Rights^  an  account  of,  58,  59.  Remarkable  im- 
partiality and  univerfality  of  its  provifions,  342* 

Slack/louej  judge,  quoted,  69,  82,  14$,  182,  187,  363, 
380. 

Bumei^  bifliop,  quoted,  367>397»469* 

C. 

Cafaty  a  public  fpeech  of  his  quoted »  382,  38  j» 

Ctmjhrtal  power,  that  eflabliihed  in  Rome  only  a  fenato- 
rial  artmce,  393.    See  Prefs^   liberty  of  the. 

Cenfors^  in  Rome,  might  remove  a  man  from  one  tribe 
into  another,  277,  and  ele6t  feoators,  ibid.    See  R^me. 

Cimnceiy^  court  of,  its  office  in  regard  to  the  framing  of 
writs,  129,  130.     See  Equity^  courts  of. 

Charles  L  a  iketch  of  his  reign,  48,  52*  Maintains  bis 
ground  eleven  years,  againif  die  violent,  political,  and 
religious  fpirit  of  his  dmes,  4C9.  His  attempt  to  feize 
the  five  members  ;  the  period  of  the  beginning  of  the 
civil  wars, '462. 

CMl  Englifh  laws,  divided  into  unwritten,  and  written 
law,  107.  .  The  fources  of  the  unwritten  law,  107,  IC9. 
How  far  the  chfil  law  is  a  part  of  the  £ime,  no. 
What  the  writen  law  is,  ibid  Peculiarities  of  the  Eng- 
lifh civil  laws,  113^  1 20.  Refinements  and  fubtilties  in 
them,  120,122,  128,  130,  131,  134,  13^,  136.  Com- 
pared with  the  old  Roman  civil  laws,  tzj^  128. 

CMl  power  in  England^  bow  fuperior  to  the  mSiitajry, 
4^2^472. 

Civil  Roman  laws,  the  con^ant  diiHke  of  the  Ev^lifh 
lawyers  for  them,  10$,  106.  Form aViries  in  the  ancient 
Roman  laws,  124,  127.  Divided  into  civil  Ani  frje- 
torian  laws,  142,  143.  The  different  collediocis  of 
them,  149.     See  Prater • 

Cohif  fir  Edward,  quoted,   24^,  176,  187,  227,  295. 

CcmineSf  Philip  de,  quoted,  30,  40* 

C^MMiMx,  Englifli,  their  firfi  origin,  Under  Heory  III*  tnd 
fiiwMA  h  5,  32*    How  inconfiderable  tbeir  weight  at 


INDEX. 

firfty  33.    This  foon  increafet^  34*    Farther  adyancjc^i 
41,  42.    How  the  hourfe  is  coammtedy  61,  62.'    Vindi- 
cate the  right  ci  taxation  againft   the   attempts  of  the 
crown,  4$9  5r.    And  of  the  lords,   85.    Their  exift* 
ence  wholly  depends  tmon  that  right,  ihid.    The  firft 
inftance  of  a  mifunderftanding  between  them  and  the 
lords  in  regard  to  money  bills,   86.    Commonly  grant 
the  king's  revenue  for  fife,  79.    See  Taxation,    They 
cannot  rote  by  proxy,  227.    Enjoy  a  freedom  of  de- 
bate fitperior  to  that  ever  poflefled  by  any  popular  af- 
fembly,   23^.    See  Propounding.     They   are  debarred 
from  any  (hare  in  the  executire  anthority,  280,  281. 
Are  thence  led  toferve  the  people  faithfully,  283,  284. 
Striking  inftances  of  this  in  the  laws  they  have  framed 
at    particular  times,  3409   359,    3|62.     And  in  their 
watching  afterwards  on  their  execution,  363*    Have  im- 
peached the  fervants  of  the  crown  and  judges,   363, 
366.    Their  proceedings  in  the  cafe  of  fir  John  Coven- 
try, 367.    See  Parliament^  and  Reprtfentative.    Abridge 
their  own  perfonal  privileges,  ^70.  ^  In  what  thcfe  privi- 
leges now  conliily  ibid.     Do  urift  juQice  on  their  own 
members,  371,  373»    On  what  occaiion  they  repeal  the 
ftatute  De  Hareiico  Comhuundo^  3^4.     Their    attacks 
on  the  crown's  prerogative  defeated  by  the  lords,   1195, 
398*    They  in  their  turn  defeat  the  like  attempts  uom 
the  lords,  397,  398. 
Cpmmwvjealtbsy  the  people  in  them  apt  to  be  milled  by 
favourite  leaders,  198,  200*    The  divifion  of  the  ex- 
ecutive authority  that  takes  place  in  them,  makes  it  very 
difficult  to  lay  it  under  proper  reftraints,    215,   2i6« 
The  people  unavoidably  betrayed  by  tho6  whom  they 
tmft  with  power,  271,  277,  278,   284.     Revoludon 
always  concluded  in  them  in  a  difadvantageous  manner 
to  public  liberty,  32c.    See  Revolutions.     The  laws  to 
fecure  the  liberty  of  the  citizens,  befides  being  imper- 
k&^  are  not  even  carefully  executed,  343*  &  feq.     See 
Romem    Cannot  (ubfift  without  certain  arbitrary  powers, 
contrary  to  the  liberty  of  the  citizens,  4^1,   422.     Dd 
not  admit  the  liberty  of  fpeaking  and  writing,  and  per- 
haps cannot,  425,.  426.     Refoedt  of  perfons  cannot  be 
prevented  in  them  in  the  adminiflration  of  juflice,  441, 
442.    The  power  of  the  government  fuppofed  by .  law 
to  be  unbounded  till  flopped  by  fome  pofitive  and  de- 
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dared  regulation,  a;i,  &  &q.  By  what  means  cotti'* 
inoQwealihs  generally  lofe  their  liberties,  481.  keal 
gre^t  difficulty  for  the  people  in  tbem  to  preferve  their 
rights,  482,  484.     See  Rome^  and  Geneva, 

Qonqueft^  the,  is  the  real  xra  of  the  formation  of  the  pre-* 
fent  Englifti  government,  7. 

Confiitufion  Englifb,  the  aera^  of  its  formation,  40,  59. 
Being  liiffereDt  from  that  of  all  other  free  Hates,  cannot 
fall  into  ruin  from' the  fame  caufes,  473.  Caufes  that 
operate  for  its  prefer vation,  481,  487.  Endangered  by 
the  offers  of  Columbus  to  Henry  VII.  487,488.  Far- 
ther reafons  of  its  future  prefcrvatioo,  488,  ^94.  How 
it  rifes  again,  after  being  in  a  manner  overwhelmed,  49^. 

*.  Dangers  to  which  it  may  be  expofed,  4^6,  497.  In 
what  circumdances  it  may  be.  looked  upon  as  annihil- 
ated, 498.  Medjiling  with  it,  upon  the  fcore  of  im- 
provement, may  prove  very  dangerous  experiments, 
47J,  506,  507.  See  Cro^n^  Wouldhave  been  altered 
by  granting  the  Americans  their  claims,  ^xz^  527.  See 
Taxation.  Seems  to  difFufe  a  fpirit  of  order  and  jufticc 
among  the  lower,  clafles  of  people,  534*15  35*  Such  a 
one  wiflied  for  by  the  politicians  of  antiquity,    537, 

Conjully  the  aera  of  their  creation,  and  natu];e  of  their 
office,  336,     Unreftrained  power,  345.    .See^^ww^. 

Coronation  oath,  9^« 

Coventry^  fir  John,  his  cafe, .  367,  Rcfentment  of  the 
commons,  and  bill  they  pafs,  ibid.  An  obfervation  on 
.  that  bill,  369,  3^70. 

C^»r/f  of  law,  in  England,  their  names  and  fun^Uons,  iii, 
H2,  Kept  by  parliament  under  {iri^i  rules,  3751576- 
The  great  "impartiality  of  their  proceedings,^  776,  379. 
A  few  remarkable  inflances,  377,  379,  380.  See  Z^i», 
and  jMry* 

Cromwflly  his  fruitlefs  attempts  to  form  a  popular  adembly 
obedient  to  him,  430,  432.  ^      ^ 

Crowfty  its  power  much  fuperior  in  England  after  the  con- 
quell,  to  what  it  was  in  France,  .10,  20.  ,  The  barons 
compelled  to  unite  with  the  commonalty,  to  reflrain  its 
power,  ^i,  24.  Its  prefent  conditutional  prerogative, 
72,73.  Reftraints  it  lies  under,  87,  91.  Set  King, 
Totally  dependent  on  the  people  for  its  fupplies,  74,  77. 

'  ,  yfefulnefs  of  its  power  in  preventing  any  citi^^en  or  po» 
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pular  leader  from  acquiring,  a  degree  of  power  dangar- 
bus  to  public  liberty,  202—206.     Inftances  of  it,  214. 

.  Is  not  to  make  open  propofals  to  parliament,  for  theii* 
aiTentor  diflent,  2}9,  240.  May  fend  them  meifages, 
and  to  what  effedt,  237.  Its  name  not  to  be;  introduced 
to  influence  debates,  269.  Unites  in  itielf  the  whole 
executive  authority*  281,  20;:.  Thereby  produces  an 
tinlon  in  a  common  caufe  among  all  orders  of  fubjedff 

.  28;  — 287.  Is  like  an  ever  fublifting  Carthage  that  main- 
tains the  virtue  of  the  reprefentatives  of  the  people^ 
288.  Farthet  illufiration  6f  the  fame  fa(5l,  3^*6,  Sc  feq« 
367 — 370.  The  power  of  Crowns  has  not  prodi^ced  thefc 
efiedts  in  other  countries,  3S3.  Numerous  infiances  .of 
this,  3^8 — 391.  The  liability  of  the  executive  power 
of  the  Englim  crown,  3^1,  392.  Is  a  great  peculiarity 
of  it,  ibid.  Is  not  a  fubjedl  to  be  explained  hqre  otheN 
wife  than  by  fads,  393 — 395.  Its  power  alternately 
defehded  by  the  two  houfes,  395,  399.  The  fecret  for- 
bearance of  the  two^houfes  not  to  invade  irs.preroga^ 
tive,  399,  400.  Very  remarkable  inflances  of  this,  ^oi-^ 

,  409,  Its  whole  Authority  centres  in  thp  fovereigp,  the 
privy  cpuncil  only  to  advife  him,  or  witnefs  his  opera- 
tions, 404.    Its  fecure  power   rendered   confpicuous  in 

.  the  facility  with  which  it  difmifTes  great  men  from  their 
employments,  409—412*  Not  fo  in  other  monarchies, 
ibid.  The  facility  with  which  it  difmiiTes  the  parlia- 
ment, 4 1 3  —  4 1 5  This  facility  rendered  remarkable  by 
the  fidii  that  take  place  in  other  monarchies,  ibia. 
Never  waged  war  againft^  except  by  perlons  who  posi- 
tively laid  claim  to  it,  or  at  leail  upop  national  grounds, 
416^  417.  Its  power  more  fecure  in  itfelf,  but  not  fo, 
indelibly  annexed  to  the  perfon  of  an  individual  as  in 
other  countries,  418.  The  fecret  caufes  of  its  peculiar 
liability  is  a  fubje6t  .more  properly  belonging  to  philo- 
fophy  than  to  politics,  419.  Great  advantages  refult 
from  this  flability,  420.  I.  The  numerous  rellraints  it 
is  able  to  bear,  and  great  freedom  it  can  allow  the  fub- 
jeft  at  its  expence,  42  —424.  U;  The  liberty  of 
fpeaking  and  writing,  cairied  to  the  ^reat  extent  it  is 
in  England,  424 — ^^428.  III.  The  unlimited  freedom  of 
debate  in  parliament,  429,  434,  43(;.    .IV.  '1  he  union 

'among  all  orders  of  fubje6^s  in  defence  ot  public  liberty, 
435,  438.    V,  The  unlimited  freedom  allowed  to  the 
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people,  of  meddling  with  govcmmeot  a&irs,  43S— 440* 
.  VI.  Theimpartiahty  with  which  ju0ice  is  dedc,  with- 
out refpedl  of  perfons,  440—444.  VII.  Needleiihefaof 
an  armed  force  to  fuppoit  its  power,  390,  444^  &  feq. 
456—472.  VIII,  Its  ftri6^  refpeft  even  for  the  letter  of 
the  law,  4$ I,  4^6.  IX.  The  lenity  ufed  in  the  admxni- 
ftration  of  criminal  juitice  may  perhaps  be  afcribed  in 
great  part  to  the  general  fecurity  the  ilable  power  of  the 
crown  gives  to  the  whole  machine  of  government,  454. 
The  great  power  the  crown  formerly  derived  from  its 
-  dominions  beyond  fea,  fuppUed  afterwards  by  hidden  dr- 
cumflances  at  home,  4559  4S8.    Inflancesof  this  great 

fower  without  the  fupport  01  an  armed  force,  458,  462. 
t  keeps  the  military  power  in  a  furorizing  ftate  of  fub^ 
jeflion  to  the  law,  462 — ^467.  Inltances  of  this,  ibid. 
Keally  could  not,  in  the  general  fituation  of  things,  d&» 
rive  any  afiifbnce  firom  a  landing  army  againft  the  peo- 
ple, 467 — 468.  The  method  it  fhould  adopt  for  fettiag 
afide  the  prefent  conditution,  469,  470.  Its  power  is 
wholly  annexed  to  the  civil  branch  of  its  office,  458, 

471.  Hints  concerning  its  effef^iial  foundations,  471, 

472.  Prevents  the  Englifh  conftitution  from  being  de- 
iroyed  in  the  fame  manner  the  Roman  republic  was, 
477.  The  great  ufefulnefs  of  its  tfeto  power,  487. 
Confiderations  on  the  attempts  to  abridge  its  prerogative, 

'  498.  In  what  circumflances  thefe  attempts  might  be 
brought  to  fucccd,  499,  500.  ^  A  comparifon, between  its 
prerogative,  and  that  of  the  kings  of  Sweden,  before  the 
laft  revolution,  501  — 504.  The  abridging  of  its  prero* 
gatiVe  might  not  anfwer  the  ezpediations  of  thofe  poli- 
ticians who  wlih  for  it,  $01,  &feq.  Sketches  of  the 
dangers  to  public  liberty  that  might  arife  therefrom,  50$, 
511.  The  rule  to  be  followed  in  purfuing  fuch  attempts, 
511,  512.  How  dependent  on  the  people  for  its  fup- 
plies,  fee  Taxatio7u 
Cunningham* s  Law  Didionary  quoted,  129,  152. 

D. 

Dehaiey  freedom  of,  fecured  by  the  bill  of  rights,  97 .  See 
Propounding*  How  Conduced  in  the  Engluh  parliament, 
66—68,  267— 26p.    The  unlimited  freedom  exercifed 

.  in  the  Englim  parliament  not  followed  by  any  bad  confe* 
qucnces,  and  why,  434,  435. 
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biSatorSf  Atir  great  power,  264^  346*  Their  abfblute 
power  was  often  ufeful,  42 1,  422.     oee  Rome* 

Dijbiution  of  the  parliament,  its  effedts,  65.  £a(i!y  effected 
by  the  crown  in  England,  414,  415. 

Dpnglas^  earls  of,  caufed  to  be  flain  by  kmg  James  11.  of 
Scodandi  4IX. 

E. 

Edward  1.  fumamed  the  Englifh  Juftinian,  31. 

EkSions^  laws  relating  to  them,  6j,  64,  98.  Gretpvtllt's 
bill  for  deciding  contefled  elections,  99.  Advantages 
arifing  from  the  right  of  the  people  to  eled  reprefenta* 
tives,  289,  290,  308—3 14.     See  People. 

Elizabeth^  queen,  the  inquifitorial  court  of  High  CommiJ/iom 
eftablifhed  during  her  reign,  46. 

Emancipation  of  fons,  in  Rome,  manner  of,  140,  141. 

England^  the  power  of  the  king  becomes  very  great  at  the 
aera  of  the  conqueA,  13.  The  lords  or  barons  much  de- 
pendent on  the  crown,  x{.  Are  thence  ciompelled  to 
unite  in  a  common  caufe  with  the  people,  21—24.  ^^^^ 
ferent  from  France,  in  that  it  formed  one  compad  united 
kingdom,  26*  This  circumdance  favours  the  eftablifH- 
inent  of  public  liberty,  ibid.  A  peculiarity  of  its  go- 
Ternment,  viz.  the  advantageous  manner  to  public  liberty 
in  which  revolutions  have  conflancly  been  concluded, 
324,  337 — }43«  See  Revolutions.  The  ftriftnefs  wkti 
which  laws  favourable  to  the  liberty  oi  the  fubje£t  are 
executed,  ^43,  &  feq.  3^7,  &  feq.  See  Commons.  !Ele« 
markable  impartiality  in  the  courts  of  law,  376 — 378. 
Inftances  nuoted,  377,  380.  Farther  firidtures  on  the 
fame  fubjea,  442 — 44^.  The  people  may  be  faid  in  Eng- 
land to  be  invefted  with  both  the  judicial  and  cenforial 
powers,  428,  439*  Singular  law  do6h'ine  concerning  the 
authority  of  government,  and  the  liberty  of  (he  fubje6^, 
4  j^z— 457*  The  people's  fituation  different  from  that  of 
the  people  in  Rome,  475,  476.  See  People.  The  ba- 
lance of  the  people  in  government  is  connected  with  the 
right  of  property,  48 1 .  See  Taxation,  Divifions  among 
the  people  never  carried  very  far,  $32,  53^..  The  lower 
clafs  poflefled  of  a  confiderable  fpirit  of  order  and  juKice, 

534f  535- 

Mquiif^  courts  of,  an  enquiry  into  the  meaning  of  the  word, 

and  their  real  office,  137, 138.    A  court  oi  this  kind  ex* 
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iiled  m  Rome,  158,  139.  See  Praetor.  Remedies  sd^ 
forded  by  the  Englifh  courts  of  equitv,  143,  144.  How 
thefe  courts  vittt  firft  inflltuted,  ibid.  )  be  oppofidoti 
they  meet,  145.  Their  method  of  proceeding  to cd force 
appearance »  fitid  fubmifiion  to  their  decrees,  145,  146. 
Are  kept  within  much  more  flri6t  bounds  than  the  ftra" 
ior*s  equity  court  was  in  Rome,  1 50 —  1 5  2.  Farther  de- 
finition ot  their  office,  15  2',  154* 
Executi<ve  power,  lodged  in  the  king,  is  more  e^ilily  rc- 
prefTed  when  confined  to  a  fole  indiviftble  feat,  21 5,  &  feq. 
is  taken  out  of  the  hands  of  the  reprefencatives  of  the 
people,  280,  28 1 .     Great  advantages  thence  arifing,  28c, 

2^5*    See  fyo'-wn^ 

« 

F. 

Fairefdns  dife^  the  motto,  quoted,  ^li, 

FavouriU  of  the  people,  how  prevented  in  the  Englifb  coiP- 
ftitution  from  acquiring  a  power  dangerous  to  public  li- 
berty, 206,   &  feq.     See  ComMonnxjealtbs* 

Fdtorty  his  anfwer  to  the  bifliop  of  Lohdon,  181. 

Feudal  government  introduced  in  France  through  a  long 
ferics  of  events  and  years,  10.  Is  introduced  fuddehly 
and  at  once  into  England  by  the  Conquefl.  13.  Confc- 
quences  of  thefe  difi'crences,   15. 

France^  the  feudal  government  was  eflablifhed  in  it  in  a 
ver^-  flow  manner,  and  how,  10,  1 1,  The  crown  was  at 
firft  eUftive,  .1.  I  he  authority  of  the  king  originally 
very  inconlidc-rablei  12.  i6,  17.  The  lords  or  barons 
were  in  great  meafure  independent  on  the  crown,  ibid. 
Thefe  circumflances  prejudicial  to  the  liberty  of  thfe  peo- 
ple, ibid,  18 — 20.  Is  formed  by  an  aggregation  of 
many  diiFercnt  fovereigntics,  1^,  i:-.  Set  Reunions^  The 
remarkable  treaty  by  which  the  war  fo/  t\it  public gooJ  w^i 
terminated,  30.  General  eftates,  how  conftituted,  34. 
The  third  efiate  or  commons,  never  poffelTed  of  any 
weight,  ibid.  A  remarkable  infurre^ion,  36,  The  con- 
Hitution  of  France  about  the  time  of  Hugh  Capt-t,  much 
the  fame  with  that  of  the  German  empire  at  prefent,  39. 
"What  they  call  Edits  enregiJhfSy  70.  French  parliament, 
what,  ibid.  Late  king's  expedient  for  difmiffing.thc  par- 
liament of  Paris,  413,414.  ,  The  jealoufy  of  the  crown 
mgainfl  that  aiTembly,  432,433*  Comparifon  between  ch« 
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French  and  Englifh  conftitutlon  in  regard, to  theright  of 
taxation,  4^,  516 — 520. 

Franklin^  Dr.  quoted,  523,  J 25. 

French  language  introduced  into  the  Englifh  laws  by  Wil- 
liam the  Conqueror,  69 •  Is  dill  ufed  by  the  king  in  de* 
claring  hi&  intention  to  the  parliament.  68,  Judge  Black* 
fione's  palTage  on  that  fubjedt,  ibid. 

G. 

George  L  king^  led  into  an  Imprudent  flep,  398,  499, 
507.' 

General  tvarrants^  fet  allde,  486. 

Geneva,  republic  of,  mentioned,  230,  254^  307,' 486. 

Gcrmanyit  by  what  caufe  the  growth  of  the  power  of  the 
crown  Has  been  checked  there,  39.  Its  prefent  flatc' 
compared  with  that  of  France  in  the  time  of  Hugh  Capet, 
ibid. 

Crm<3r;ir  commonwealths,  revolutions  in  them  only  favour* 
able  to  the.  particular  intereds  of  leaders  and  dema* 
gogues,  336.     The  reproach  made  them  by  Caefar,  382,* 

Craccbt^  how  forfaken  by  the  people,  26J;.. 
Grand- Jury^  its  office,  170, 

Guife^  duke  of,  flain  by  order  of  K.  Henry  III.  of  France, 
41I1  4i2« 

H. 

Habeas  Corpus^  a£l,  when  pafled,  and  for  what  purpofe, 
192*  The  tenor  of  it,  192 — 194.  The  particular  oc- 
caiion  of  it,  362.  Expreflions  of  judge  Blackflone  on  the 
fubje^t.  ibid.    Quoted  by  Junius,  ibid.  On  what  occafioa 

.  fufpended,  and  with  what  caution,  424.  By  what  means 
finally  fettled,  486. 

Haky  Judge  quoted,.  31.  Hi?  defcription  of  the  office  of  a 
Jury,  178., 

Henry  I.  grants  a  charter  to  his  fMbjedts,  what  condition  he 
annexes  to  it,  24. 

Henry  VIII.  his  great  power,  45.  Was  unfupported  by  % 
(landing  army,  390. 

Holt^  judge,  remarkable  opinion  delivered  by  him,  318^ 

Hugh  Capet^  the  firft  hereditary  king  in  France,  11,  Tht 
haughty  anfwer  of  a  French  lord  to  htm,  13, 
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Bume^  Mr.  a  few  words  on  the  charafier  giren  by  Kiitt  of 
JamealL  460* 

I. 

ytff^J*j  law  idtionary  quoted,  128,   152* 

Janus  L  liberty  begins  to  revive  in  his  teign,  47.  Hit 
lofty  notions  concerning  regal  authority,  ibid.  Keeps 
his  ground  againft  the  reftlefs  fpifit  of  the  times,  459. 

James  II.  how  his  dethronement  was  eflfeded,  59,  57. 
Was  inexcufable  in  his  condu^,  460.    A  few  more  wordir 
on  the  manner  of  his  being  dethroned,  459,  460*     Re-' 
ceives  no  manner  of  affiflance  from  his  numerous  army, 
468,  469. 

J^uitSy  how  expelled  from  Spain,  41  j,  416. 

Impeachtmnty  public,  what,  and  its  dk&s^  93,  ^4.  The 
king's  pardon  no  bar  to  the  profecution  of  an  impeach- 
ment, 9c.  Can  it  prevent  the  execution  of  the  judge- 
ment ?  ibid.  Inflances  of  minifters  and  judges  impeached 
by  the  commons,  93,  94,  363—  366. 

ImpriJonmehU  the  method  formerly  ufed  for  liberating  im« 
pnfoned  perfons,  189.  They  were  infufficient  agaixubthe 
power  ot  the  privy-council,  190.  A  new  force  ^ven 
them  by  the  petition  of  rights,  ibid.  Evaded  agam  by 
means  of  an  alias  Sitxd  ApiurieSf  191.  Habeas  corpus  ?&% 
192. 

Johtty  king,  grants  the  ^reat  charter,  26,  27. 

John/on^  Dr.  Samuel,  his  opinbn  concerning  the  office  of 
the  courts  of  equity,  examined,  137. 

Journal  of  the  commons.    Their  addrefa^  to  the  crown  in 
'  regard  to  the  printing  of  the  fame,  408 « 

Judgesy  how  they  may  be  removed  from  their  offices,  79^ 
Their  office  in  crimmal  caufes,  is  only  to  dired  the  juiy, 
and  afterwards  to  pronounce  the  law,  1 79,  1 8o.  IJecide 
in  Felton's  cafe  the  torture  cannot  be  ufed,  181.  Cannot 
alter  the  mode  of  puoifhment,  182.  Inftances  of  judges 
impeached,  363 — 366.   See  Courts. 

Judicial  power,  in  regard  to  criminal  matters,  the  necelTary 
cautions  in  eftabli(hing  fuch  power,  1 54,  &  feq.  Should 
not  be  truiled,  efpecially  in  a  free  itate,  to  any  too 
powerful  perfons  or  bodies,  163,  &  feq.  Allufions  to  the 
foreign  courts  of  law^  164,167.  See  Trial,  Maybe 
faid  in  England  to  be  in  the  hands  of  nobody,  1 84*  Lodg« 
ed  in  the  people,  428,  429. 

Junius*s  leacTj  quoted,  I76,  ^624 
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ywjy  1m^  they  are  to  ifaa^  their  venlid,  17;.  Mlift  dedide 
l>oth  upon  tne  fsift  and  the  criminaltty  of  it,  1 76.  What 
rules  mufl  follow  in  their  opinions,  z 78*  Juage  Hales'a 
remarkable  paflage  in  that  refpedt,  ibid.  Uufually  pay 
a  great  regard  to  the  judge's  diredtion,  xB6«  The  efea 
ot  their  recommending  to  roercyi  ibid*  See  Trial  and 
yudicial  Power  m 

Jufticej  impartiality  of  its  admioftration  in  England,  376*- 
380,  442,  443»    See  Law  and  Jwlicial  Power. 

K. 

Ktng^  his  prerogative  by  the  conftitution,  72,  73,  The 
reftridtion  fet  by  law  upon  the  cxercife  of  the  fame,  87— 
pi.  Commonly  granted  a  revenue  for  life,  79.  Not  to 
interfere,  nor  his  privy- councilf  in  the  deciflon  of  caufes 
either  civil  or  criminal,  88.  It  is  difputed  whether  he 
can  remit  the  profecution  of  a  fentence  awarded  in  con- 
(equence  of  an  impeachment,  9^.  Not  to  be  named  in 
debates,  269.  The  laft  inflance  of  one  udng  his  negative 
voice,  405.    See  Crown. 

L. 

Laws.  See  LegtJIation*  Difficulty  in  procuring  juft  ones, 
248.  A  very  neccffary  caution  in  framing  them,  279, 280. 

LaWf  criminal,  how  ftridtly  the  letter  of  it  is  adhered  to 
in  England,  without  any  extenlion,  180,  318,  4^3. 
Great  mildnefs  of  it,  185 — 187.     See  Puni/bments. 

Legiflatit^e  powek",  how  formed  in  England,  61,  &feq.  Ad- 
vantages  arifing  from  its^  being  divided,  2 1 8,  &  feq.  Re* 
markable  con&ncy  in  its  operations  in  England,  223. 
Not  fo  in  the  ancient  commonwealths,  ibid.  See 
Parliament. 

LtgiflatioHy  the  bufinefs  of,  conducted  in  England  upon 
quite  different  principles  from  what  it  is  in  republican 
governments,  229.  The  manner  in  which  laws  are  fram^ 
cd  in  commonwealths,  220,^  230.  Inconveniency  of  it, 
231.  The  manner  in  which  laws  are  framed  in  Eng- 
land, 232.  Advantages  of  the  fame,  234—236.  See 
Propounding.  Would  it  be  an  advantage  if  laws  were 
enafted  by  the  people  at  large,  240,  246 — 256.  See 
People* 

Liherty^  the  word  much  mifapplied  or  mifunderflood,  241, 
244.  A  truer  definition  of  the  fame,  245,  246.  How 
the   proviiions  to  fecure  it   fliould  be  directed,  279* 
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Singular  law  dodrine  in  England  concerni&g  the  liberty 
of  the  fubjed,  451—4^7- 

Iiwy    quoted,     253,   264,  329,    332,   334,    346,    347, 
348. 

Lwdsy  thehoufeof,  howconftitured^  65,  Not  fuifered  by 
the  commons  to  frame,  or  even  alter  a  money  bill,  67. 
Make  it  a  landing  order  to  rejeft  all  money  bills,  to 
which  bills  of  another  nature  have  been  tacked^  77»  7^? 
396.  .  Have  not  given  up  .their  claim  in  regard  to  altering 
money  bills,  86*  The  great  pre-eminence  allowed  them 
id  point  of  ceremony  over  the  commons,  226,  izy*  Can 
vote  by  proxy,  ibid.  Unite  in  a  common  caufe  with  the 
people,  againfl  the  power  of  the  crown,  21,  22,  49,  50, 
285—  2^7,  368— 370.  Abridge  their  own  perfonil  pri- 
vileges, 373.  Their  impartiality  in  their  judicial  capa- 
city, 374,  375,  Cannct  be  charged  with  having  abuf- 
ed  their  privilege  of  trying  their  own  members,  374, 
375,  Defeat  the  attempts  of  the  commons  on  the 
crown's  prerogative,  395 — 598.  Their  own  attempts 
defeated  by  the  commons,  397,  398.  A  Wll  is  framed 
to  limit  their  number,  398,*  499.  The  great  importance 
of  that  bill  generally  oyerlookea,  506,  507.  See  ParUa* 
mfnt  ajid  Peers, 
lyttelion^  lord,  quoted,  315. 

M. 

^achlaveVs  Hi  (lory  of  the  Republic  of  Florence,  quoted, 
200. 

Magna  Charta^  when  and  how  obtained,  26,  27.  An 
account  of  it,  27 — 29.  Remarkable  extenfivenefs  and  im- 
partiality of  its  provifions,  3^8. 

I^arlboroughy  eafily  dilmiffcd  from  his  employments,  214, 
409,  41c. 

^lartialy  cpuHs,  a  remarkable  difpute  between  one  and  a 
court  of  law,  464,  465.     See  alfothe  Errata, 

Marti'afhwy  mu(^  be  unjverfal,  where  the  authority  of  the 
government  is  fupported  by  a  standing  army,  447,  448. 

Jdemhers  of  the  houfe  of  coipmons,  their   perfonal  privi- ' 
leges,    370.    Inftance  of  fome  puniflied  by  their  own 
houfe,  3*71,  372.*    Set  Commons. 

tfiii/afy  power,  a  caufe  of  anxiety  to  thpfe  fovereigns  whole 
authority  is  fupported  by  it,  446—448.  Cannot  in  fuch 
cafe  be  fubjefted  to  the  civil  power,  462,  463.  Its  ne^d- 
kflhcfs  to  fupport'the  po\ver  of  the  crown  in  England, 
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39P»  4'S^""4^*  ^^^  furprifing  fubjeftion  of  it  to  the 
civil  power  in  England,  390,  462 — 467,     See  Crown. 

Miniflery  equally  interefted  with  other  fubjefts  in  maintain- 
ing the  lavys  concerning  pcrfonal  fecurity,  285.  A  dif- 
carded  one  in  other  countries,  the  caufe  of  fome  anxiety 
or  jealoufy  to  the  government,  4.V2.  Not  fo  in  England 
412,440. 

Monarchies^  revolutions  always  concluded  in  them  by,pro- 
viiions  for  the  advantage  of  great  men  and  leaders^  not 
pf  the  people,  the  fame  as  in  commonwealths,  357,  402, 
435 — 437*  T^^  executive  power  of  the  crown  in  all  an- 
cient or  modern  monarchies,  wanting  that  peculiai"  ftabi- 
ihyof  the  Englifli  crown,  388.  Numerous  inftances  of 
III  3S8.— 391.  Not  fecurcd  otherwifc  than  by  ftanding 
armies,  ibid.  The  monarchs  are  afraid  of  powerful  fub- 
je6ts,  411,  4.12.  Cannot  do  without  fome  arbitrary 
means  of  aflerting  their  authority,  422.  Very  jealoug 
of  the  liberty  of  the  prefs,  and  perhaps  are  really  obli- 
gated to  be  to,  424,  425.  Extremely  averfe,  6ut  of  fear 
for  their  own  fecurity,  to  calling  popular  aflemblies  to 
take  advice  and  alliflance  from,  429 — 433.     Refpe6t  of 

.  perfons  in  the  admii\i{lration  of  juflice  catlnot  be  pre- 
vented in  them,  441,  442.  '  Anxious  precautions  taken 
in  them  in  regard  ro/.the  military  power,  446 — 448L 

•  Their  law  do6trine  concerning  the  executive  authority  of 
the  government,  4^1,  454.  The  military  fupcrior  to  the 
civil  power,  462,  463. 

Money  Bills^  not  to  be  altered  "by  the  lords,  67,  86.  Not 
to  be  tacked  to  other  bills,  77,  78,  396.    See  Taxation^ 

Monte/tiuieuy  quoted,  293,  472. 

More*s  Utopia,  quoted,  293.      , 

O. 

Ofiracifnty  an  arbitrary  unjuft  expedient,  but  perhaps  nc- 

cefTary  in  the  republic  of  Athens,  422. 
Oxenfiiern^  chancellor,  his  word  to  his  fon,  527. 

P. 

Parliaminiy  Englifli,  the  conftitution  of,  61—^0.  How  to 
be  called,  6*3,  87.  How  bills  are  paiTed,  fee  Bills. 
proceedings  in  parliament  not  to  be  qaeftioned  in  any 
other  place  or  court,  97.    The  fecrct  bent  of  that  at 
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lembly  to  forbear  invading  the  prerogative  of  the  crown, 
40$-^ 409*  By  the  conftitttiioay  force  is  removed  from 
their  debates,  449.  Cautious  conduft  of  the  three 
branches  towards  each  other,  529,  531.  SecC^mmMM 
and  Crown* 

TdrliamentSf  French,  what  they  are,  70.  That  of  Paris, 
the  motives  of  its  firft  inflitution,  ibtd.  Is  only  an  af- 
ibnblyofa  judiciary  nature,  ibid.  What  kind  of  ihare 
it  claims  in  legiflatiou,  ibid*  The  great  weight  of  that 
aflembly,  z63«  Difficult  to  be  managed  by  the  crown, 
ibid.  Aow  the  late  king  difmifled  it,  4 1  ^ ,  4 1 4.  Precau-* 
tions  taken  by  the  prefent  king  in  refioring  it,  433.  See 
France» 

Farltamfittaiy  Hiflory  of  England,  a  fuperficial  obfervadon 
of  its  authors,  340. 

TardoHy  the  prerogative  of,  lodged  in  the  king,  ^2.  Can- 
not be  pleaded  as  a  bar  to  an  impeachment  being  carried 
on,  95*  Doubtful  whether  it  can  day  the  execution 
of  a  fentence  awarded  in  confequence  of  an  impeach- 
ment, ibid.    Often  granted  on  the  recommendation  of  a 

jwry*  186. 

TtiTs^  how  to  be  tried,  1 79.  Have  few  real  perfonal  privi- 
leges above  the  fubjed,  373.     See  Lords. 

Fe9fk^  how  mifledby  favourites  or  demagogues,  198—200. 
How  influenced  or  deceived  by  tl^e  ma^ttrates,  or  great 
men  in  commonwealths,  250—257.  Should  z&  through 
scprefentatives,  246,  259.  Should  entirely  delegate  the 
legifiative  authority  to  the&  260—271.  How,  and  in 
what  circumf{ances  only,  the  right  of  refiflance  may  be 
ufefully  exerted  by  them,  320 — ^^324.  See  Commonivealtis, 
and  England*  May  be  faid  in  England  to  poifefs  both 
the  judicial  and  cenforial  powers,  428,  429.  The  free- 
dom they  enjoy  of  interfering  in  government  matters^ 

-    43B— 440^      , 
Pcfcj  Mr.  quoted,  270. 

JLex  Porcla  di  tergo  civhoftj  274,  348. 

Framunire^  the  di&rent  meanings  of  the  word,  194. 

Frator^  his  office  in  Rome,  116.     Afiumes  the  office  of  a 

judgeof  equity,  139.    Hisproviiions,  139— 142.   Their 

power  very  arbitraryi  i47»  Whcnfirft  reftrained,  147— 

149. 
Ftefi't  liberty  of  the,  is  a  real  cenforial  power  lodged  in  the 

people,  291,  292.     Much  more  e&Aaal  than  the  one 
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elbblUhed  in  Rome,  293.  And  more  ufeful  by  far  to 
the  community,  293,  294.  How  difficultly  this  liberty 
was  gained  at  the  ezpence  of  the  executive  power,  294^ 
295.  A  licencer  appointed  upon  the  prefs  by  the  fiar- 
chamber,  295.  By  the  long  parliament,  ibid.  By 
Charles  II.  and  James  li.  Flhally  eflablilhed  in  the 
year  1694,  and  how,  296.  A  defimtion  of  it,  296,  297. 
A6Uons  refpedting  the  fame  not  to  be,  decided  without  a 
jury,  2Q7,  298.  How  extenfive  its  ufe  has  become,  299*^ 
300*  Very  great  political  advantages  ariRn?  from  the 
fame,  301—305.  Is  farther  ufeful,  combined  with  the 
other  rights  of  the  people,  30$ — 308.  Such  as  the  right 
of  eledion,  308,  309.  How  ufeful  a  fupport  to  the  right 
of  refiftance,  319,  320.  Is  not  allowed  in  common- 
weaUhsj  and  why,  425,  426.  Nor  in  monarchies,  424^ 
^25.  Its  being  tolerated  in  England  to  fo  high  a  degree, 
depends  on  the  ftability  of  the  executive  power  of  the 
crown,  427.  By  its  means  the  cenforial  power  may  be 
faid  to  be  lodged  in  the  people,  428,  429.  The  real 
foundation  on  which  it  refts  in  England,  452,  453.  Er- 
ror of  the  author,  at  firft,  in  this  refpe6i,  ibid* 

tri/oner^  how  to  be  committed,  169,  170.  When  once 
acquitted,  cannot  be  tried  again  fior  the  fame  offence,  179. 
SeeTriW. 

frivy  council,  its  power  abridged  by  the  fame  a6l  which 
al>oli(hed  the  ftar-chamber,  88.  Its  real  office  in  the 
Englifli  government,  404.    How  formed,  ibid. 

frorogation^  its  effe£ts,  65.  The  term  not  to  be  afterwards 
ihortened,  87.  *         . 

Propounding^  in  legiflation  the  privilege  of,  referved  to  the 
executive  power  in  commonwealths,  229— 231.  Allotted 
in  the  Englifh  conftitution  to  the  rcprefentatives  of  the 
people,  232—236.  How  the  fame  was  formerly  fettled  im 
France,  Sweden,  Scotland,  and  Ireland,  23^.  Great  adr 
vantages  accruing  to  public  liberty  from  this  right  being 
lodgea  in  the  reprefentatives  of  the  people^  232— 2  jo^ 
169—27  X .  Its  remarkable  advantages  for  preferving  me 
Engliih  conftitution,  and  infbnces  of  it,  482^-486. 

.  PunifimentSy  the  judge  cannot  alter  the  mode  of,  182.  Nor 
the  iheriffy  ibid.  Do  not  extend  beyond  the  fimple  de« 
privation  of  life,  187.  Their  mildnefs  in  England,  381* 
Not  fo  among  the  Greeks  and  Romans,  381,  382.  At* 
tenlion  of  the  Engliih  legiflatore  in  that  refpeS^  385^  j86^ 
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Itel^refentati'ves^  qualifications  for  being  one,  6j.  Advan- 
tages that  accrue  to  the  people  from  a6ling  through  re- 
prefentativos,  2^6  -25V,  259.  More  hurtful  than  bene- 
Jicial  when  their  interfil  is  not  in  reality  united  with  that 
of  the  people,  2  s  9.  The  people  fliould  entirely  delegate 
the  legiflative  authority  to  them,  261 — 267.     The  fedate 

,  manner  in  which  in  England  they  debate  the  fubje^s  and 
vote  268.  Do  not  allow  the  fpeaker  to  have  a  vote,  269. 
Nor  the  king's  name  to  be  introduced  in  debates,  ibid. 
Arc  debarred  from  all  executive  authority,  28c^  281. 
Oipital  advantages  thence  ariling,  280,  &feq.  287,  a88. 
Sec  Commons  and  People, 

H^Jtftance,  right  of,  admitted  by  the  Englifh  laws,-  3 1 4.-3 16, 
Opinion  of  judjje  Blackflone  quoted,  51 7,  Recognized 
even  by  the  courts  of  law,  3 « 8.  Is  m  a  great  raeafure 
an  ufelefs  right,  unlcfs  combined  with  the  liberty  of  the 
prcfs,  319 — 320.  What  circumilances. arc  required  for 
Its  I  eing  ufefuUy  exerted,  320— ;24. 

devolutions^  have  always  been  concluded  in  England  in  an 
advjintageous  manner  to  public  liberty,  324.  A  feiiesof 
inftances,  337 — 34V  Not  fo  in  the  Roman  common- 
wealth, 32  c.  A  fcri^s  of  inftancef  during,  the  whole 
time  of  its  duration,  324-— 336.  The  fame difadvantage 
obtains  in  the  Greek  republics,  336.  And  in  the  limited 
monarchies  of  Europe,  fuch  as  Scotland,   Sweden,  &c. 

5^7.400—402,435—437.  ,./,,,.• 

Ren}olution  of  the  year  1689.  How  accompliflied  and  im- 
proved, 50,  342,  343>  40?-  See  Re^uolutions. ^ 
Re-nnions^  of  particulgfl:  provmces  to  the  crown,  in  France, 
18,  19.  The  manner  of  thefe  re-unions,  and  dodrineof 
the  French  lawyers  in  that  refpedt,  ibid,^  ^ 
^me,  wrong  notions  of  liberty  the  patricians  and  fenate 
mve  to  the  people,  241.  Ihe  fenate  in vefls  itfelf  with 
thepcweirof  laying  taxes,  and  on  what  occaHon,  253. 
the  tribunes  do  not  enaft  laws  without  the  .concurrence 
of  the  people,  26 1 .  T  he  influence  of  fenators.  and  great 
men  over  the  people,  and  their  artifices,  262—265,  267. 
The  people,  and  even  the  tribunes,  greatly  over-awed  by 
SI  didhitor,  ■>6\.  The  people  betrayed  by  thofe  in  whom 
tbey  truftcd,  27^.  The  tribunes  nor  earacfl  in  the  de- 
fiixce  of  public  liberty,  273»    The  fenate,  confuls,  and 
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filfSatord,  pbflcffed  of  an  arbitrary  power  over  the  lives  o£ 
the  citizens,  274.  AlTume  occalionally  a  power  to  take 
from  the  Capitol,  and  fet  afide  the  laws  enadted  by  the 
people,  275,  276.  Who  were  called  nobiles^  216,  278, 
The  cenforial  poWeronly  a  piece  of  fenatorial  craft,  293. 
Revolutions  conftantly  concluded  in  a  difadvantageous 
manner  to  public  liberty,  32  c.  A  feries.  of  inftances, 
325 — 336.,  The  laws  cbncetning  the  liberty  of  the  citi- 
zens, were  not.  ftridly  executed,  344,  A  feries  of  in- 
Aances,  345,  &.  feq.  Remarkable  inilance  of  infolence  and 
cruelty  of  a  magiltrate,  349.  The  rapacioufnefs  of  the 
men  in  power  in  regard  to  the  allies  and  fubjeiSts  of^the, 
republic,  350.  Corruption  of  the  judges,  3^1^  352. 
Remarkable  changes  in  the  formation  of  them,  ibid.  A 
remarkable  paflage  of  TuUy,  )n  regard  to  the  diforders 
that  took  place  in  the  republic,  3  $4.  A  (liort  iketch  of 
Cheir  real  caufe,  355,  356.  Dahgers  to  which  both  itt 
liberty  and  empire  were  expofed,  474,  475.  How  the 
final  oven  brow  of  the  republic  was  operated,  4761  477. 
The  political  rights  allotted  to  the  people,  479* 

Jloujjeau  quoted,  225,  ;t4i,  261,  293,  484. 

Ruffian  ambafTador,  the  cafe  of  his  arrell,  396,. 

S. 

Saxon  government^  abolifhed  in  EngUnd  by  the  Norman 
Conqueft,  7.  Paffages  of  fir  WiViam  Temple,  and  Spel- 
man,  on  that  fubje^,  ibid.  H^w  far  reiiored  fince  the 
Conqueft,  8,  9. 

Scotland^  the  number  of  repreiintatives  it  fends  to  Parlia- 
ment^ 62.  The  lords  of  tN5  articles,  what  affembly,  23^. 
The  authority  of  the  cro^n  commonly  invaded  by  the 
nobles,  402.  The  bill^hat  had  been  framed  far  fettling 
the  crown  on  the  houi^  pf  Hanover,  402,  403.  No  ad., 
vantageous  expedient  to  have  trufled  the  nobility  with 
the  command  ofaiZanding  army,  44.9, 

Secretary  of  flate,  csfe  of  an  adUon  brought  againil  one,  by 
a  private  individual,  379. 

SenaUy  Roman,  how  formed,  277.  Sec  Rome.  Their 
condu6t  at  the  expullion  of  the  kings,  325,  326.  See 
Revolutions,  The  great  power  they  ailumed  oxer  the 
lives  of  the  citizens,  274,  347. 

SiVi'gne^  mad.  de,  quoted,  520,  $21, 
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Smiti^f  Dr*  Adam,  his  opinion  on  liberty,  and  on  the  effeds 
produced  by  a  ilanding  army,  examined,  444 — ^4^0. 
Farther  obfervatlons  on  the  fame  fubjedt  in  general,  457-^ 

472- 

Sfain^  how  that  monarchy  was  formed,  3$.  The  expedi- 
ent ufed  by  the  prefent  king  for  difmiffing  the  JefuitSy 
415,  416. 

Spelman^  quoted,  7.     See  the  Errata* 

Btar^CharnhfT^  the  court  of,  how  conftituted,  ji.  Sap* 
prefled  the  liberty  of  the  prefi,  295.  £xpreffions  of 
fir  Edward  Coke  concerning  it,  ibid.  Was  a  kind  of 
a  court  of  equity  in  regard  to  criminal  matters,  455^ 
456.    By  what  means  aboUfhed,  485.  / 

ttaiute  de  berttico  cmnburendoy  on  what  reafon  repealed,  384, 
That  for  allowing  parliament  to  meet  of  themfelves,  re- 
pealed, 406* 

SwedA^  an  account  of  the  revolutions  that  have  taken  place 
In  its  Government,  and  of  the  reilraints  at  times  put  on 
the  auni^rity  of  the  crown,  400,  401.  The  difadvantages 
of  the  bolv  of  the  people  in  the  legiflature,  480*  An 
account  of  its  government  ^before  ^the  laft  revolutiout 

501 — 504,  \  .'X'' .  ^    :.  V^::;,  r\- 

&«5/^,  dean,  qiJ^cd,  410.  :":i  \ 


T. 


TadiMSf  quoted,  43, 

TaxathHt  right  of,  whei^rft  fecured  to  the  lords  and  com- 
mons, 3$.  PofleiTed  insEngland  by  a  fingle  parliament,' 
notfeveral  alTembiies  as  i^France,  44, 45.  Is  rendered 
thereby  a  mtich  more  eific^ous  check  upon  the  crown, 
ibid.  All  taxes  or  money  Mils  muft  onginate  in  the 
hottfe  of  commons,  as  well  as  l^e  alterations  in  fuchbills» 
67.  The  great  coniHtutionalNfficiency  of  that  right, 
74—84.  The.exifien<5e  of  the  conmons  wholly  depends 
upon  the  fame^  €5.  The  advakages  of  this  right 
of  the  commons,  when  combined  with  the  right  of 
propounding  law  remedies,  23;*  236.  How  firmly  it  fe« 
cures  all  the  other  rights  of  the  people^  and  the  whole 
conilitution  agsunft  the  attempts  of  the  crewn,48i,  &;feq« 
4^,  la  the  confiitutional  balance  of  the'people  agginK 
the  crown,  513.  At  the  fame  time  the  only  fordble 
onef  514,  5i5»  527*    Rendered  tne&dual wl^n  lodgod 
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in  feveral  diftinfl  provindal  aflemblies  4^1  Ctt— cie* 
How  might  grow  to  be  fo  dmdcd  in  £nglahd,  522. 
The  granting  the  Americans  their  claims  would  haT€  aU 
tered  the  Englifii  conftitutioni  522 — 527. 

Temfhf  fir  William,  mioted,  7. 

Torture f  attempted  to  be  iittrodiiced  in  the  rcjgn  of  Renty 
VI.  by  the  dukes  of  Exeter  and  of  Suffolk,  i8i*  '  De- 
cided to  be  illegal  by  the  judges,  ibid. 

Treafon^  high,  ftatutes  concerning  it  repealed,  46,  82.  How 
tnals  for  cafes  of  treafon  are  to  be  conduced,  174,  175. 

Tribunes^  betray  the  caufeof  the  people,  lyi-^iji;.  The 
aera  of  their  creation,  322.  Their  interefted  public  con- 
du£t,  J28— 336,   See^^m^. 

Trial  by  juty  revired  in  the  reign  of  Henry  11.  25.  How 
to  be  conduced,  171,  &  feq.  Muft  be  public,  182. 
Great  advantages  of  this  inftitution,  183,  i84.  How 
ilriftly  prefervedin  England,  357,  358.  Not  fo  in  Nor- 
mandy, Sweden,  and  Scotland,  358,  See'  Judiciai 
Power  and  Jury. 

Trials^  the  manner  in  which  prifoners  are  tried  in  fordwi 
countries,  x66, 167. 

Tucker^  dean,  521,  . 

Tudors^  the  great  power  of  the  princes  of  that  houfc,  43, 45, 
458.    Were  not.affifted  by  any  armed  force^  390,  458* 

TnUy,  quoted,  125,  142,  263,  266,  276,  349,  354,  537. 

V. 

Valfiein^  duke  of,  caufed  to  be  flain  by  the  emperor  Fer- 
dinand IL  411. 

VerdiBy  how  to  he  exprefled,  176.  A  fpecial  one,  what^ 
ibid.      A  pailage  of  Coke  on  the  fubje&|  ibid. 

W. 

WiUiam  the  Conqueror,  fets  afide  the  Saxon,  and  fubftituter. 
the  feudal  government,  7,  &  feq.  Poffeffed  of  an  uncom- 
mody  great  authority,  14.    What  regulations  he  intro. 
duces  into  England,  ij,— ic. 

Writers^  political  their  ill-judged  expreffions  and  notions, 
241-^243.  Their  unwife  admiration  of  the  cenforial 
power  in  Rome,  aoj.  Have  not  penetrated  into  the  real 
foundation  of  the  fciencc  of  politics,  473.    Have  treated 
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it  at  an  occult  kind  of  fcience,   as  natural  philofophy 
was,  in  the  time  of  AriHotle,  497.    Anecdote  of  one, 

453* 
JPriiSf  their  importance  in  the  Englifii  courts  of  law,  127, 

130-^133.     Compared  to'  the  Roman  ASiones  legis^   127, 

The  difficulty  in  creating  new  writ$,  132^  133. 
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